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Editors’ Message

By Diane Meyers, Miller Nash
Graham & Dunn LLP and
Valerie Rickman, Cascadia Law
Group PLLC

The Summer 2015 edition of
the Environment and Land Use Law Section newsletter fea-
tures articles inspired by presentations given at the Section’s
Midyear meeting, which took place May 7-9, 2015 at the
Alderbrook Resort on the Olympia Peninsula. From the Mid-
year meeting, we welcome the newsletter’s annual legislative
update, authored by Jason Callahan, Senior Counsel at the
House of Representatives’ Office of Program Research. Also
from the Midyear meeting, Connie Sue Martin discusses
tribal zoning and land use regulation as tools for environ-
mental protection. In Returning to the First Principles of Urban-
ism: Urbanism without Effort and Land Use Law, Chuck Wolfe
shares with us his perspective on how to approach urban
land use planning.

This edition also features a timely summary of the
Environmental Protection Agency’s Waters of the U.S. rule;
a persuasive piece advocating for the use of SEPA’s substan-
tive authority to say “no” to fossil fuel projects; a discussion
of two Washington court decisions interpreting the widely
discussed 2014 Gull Industries decision; and a discussion of
pitfalls and best practices for local governments integrating
legalized recreational marijuana into planning schemes. The
newsletter rounds out with familiar case law updates for the
Growth Management Hearings Board, Pollution Control
Hearings Board, and Shorelines Hearings Board.

We greatly appreciate all of you who continue to volun-
teer your time and talent to write articles that interest and
engage our readers. If you are interested in contributing to a
future edition of the newsletter, please contact Diane Meyers
or Valerie Rickman.

2015 Legislative Update

By Jason Callahan, Washington House of
Representatives’ Office of Program Research

Overview

The 2015 Legislature will go down in his-
tory as the longest session in the history of the
state of Washington. While it wasn’t until the atypically hot
days of July that the Speaker’s gavel finally brought session
to a whimpering finish, the story of the 2015 Legislature be-
gan in November of 2014 and the statewide general elec-
tions. While most of the attention was focused on the na-
tional races that delivered both chambers of the United
States Congress to the Republican Party, a local extension
of that trend was playing out in Washington. The composi-
tion of the State Senate, which in 2013 was led by a coali-
tion of 23 Republicans and 2 Democrats, changed to give
the Republicans 25 members and a solid majority without
Democratic coalition support (although one Democrat joined
with the 25 Republicans to keep the “Majority Coalition
Caucus” moniker). Over in the House, the Democrats sur-
vived the election in the majority, but their once sizable ma-
jority was whittled down to two votes. This set the stage for

a continuation of divided government in Olympia.

The voters also provided an additional factor for the new
Legislature to consider. Initiative 1351 passed with 50.96
percent of the vote. This initiative required a reduction of
class sizes throughout the K-12 system and with it brought
to Olympia an initial estimated upfront cost to state gov-
ernment of $2 billion.! This new expense was added into a
budget mix already facing a $2.6 billion maintenance level
shortfall and judicial expectations estimated well into the
billions relating to fully funding education®? and mental
health services.?

The challenges of a divided government and substantial
budget hurdles were not the only issues awaiting legislators
in January. Governor Inslee also had waiting a series of three
high-profile Governor-requested bills directly relating to en-
vironmental issues: toxics reduction, oil transportation safe-
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ty, and climate change. With these factors in play,
the environmental committees were poised to be as
busy as the fiscal committees.

By the end of the regular session and three sub-
sequent special sessions, two of the three main piec-
es of gubernatorial legislation had not been passed,*
including HB 1314, which is the Governor’s-request
carbon markets bill. In fact, by session’s end, the
Governor saw a scaling back of the executive
branch’s authority over carbon emissions with the
passage of a transportation revenue package that
included a “poison pill” aimed at deterring any ad-
ministrative action to implement a low carbon fu-
els standard in Washington.®

The Governor-requested bills were not the
only legislative initiatives to receive attention.
Below is a summary of those bills of interest to the
Environmental and Land Use Section that made it
all the way through to the Governor’s desk. One
“issue to watch” will be included under each sub-
ject heading based on a bill that received significant
legislative attention but failed to achieve passage in
both chambers.

Additional resources, such as the texts of the
bills and the official supporting documents, can be
found at www.leg.wa.gov. More detailed analyses of
the bills below are included in these materials.

I. Solid Waste

Solid waste is a common area for legislation,
and the 2015 session was no different. Bills relat-
ing to paint stewardship, pharmaceutical waste,
and transportation construction waste all passed at
least one of the two chambers. The 2015 Legislature
also added Washington to the list of states that
have considered bills on the use of synthetic plas-
tic microbeads in cosmetics. Although the bills on
microbeads did not pass, they did open up a new
legislative frontline on when and how plastics can
be considered to be biodegradable.

In the end, two bills about solid waste manage-
ment were signed into law.

Recycled Transportation Construction
Materials and Concrete Aggregate (ESHB 1695)
Relevant RCW Chapter(s): 70.95

The landscape of Washington’s transportation
system is changing with ongoing investments in
so-called “mega-projects” made by the Legislature
in recent years. New bridges, tunnels, and high-
ways are in the process of being designed and
built, which means that older infrastructure is in
the process of being demolished. The demolition
of Seattle’s Alaskan Way Viaduct alone is expected
to generate a significant amount of potentially re-
usable construction materials. Although there is an
expected supply and demand for reused materials,
there is not a clear certainty as to if, and how, these
materials can be recycled into the state’s new trans-
portation portfolio.
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The Legislature attempted to provide some cer-
tainty around the use of recycled and reused trans-
portation construction material with the passage of
ESHB 1695. The legislation creates an expectation
that the Department of Transportation will work
with the construction industry to develop criteria
for the successful and sustainable long-term recy-
cling of construction aggregate and recycled con-
crete materials in transportation infrastructure
projects. It also requires that, beginning in the
year 2016, the cumulative amount of recycled or
reused materials used annually in Department of
Transportation projects meet a 25 percent thresh-
old. There is an exemption for the Department if
the materials are not available or cost-effective.

Expectations are also placed on local govern-
ments. Larger local governments (100,000 residents
or more) must request bids for transportation proj-
ects that include reused or recycled materials, and
accept the bid with the highest percentage of re-
cycled materials if it is the lowest responsible bid.
Smaller local governments must evaluate their
capacity for using recycled transportation project
materials and implement strategies for reaching
that capacity. Like the new requirements on the
Department of Transportation, the requirements on
local governments also take effect in the year 2016.

Pharmaceutical Waste (ESB 5577)
Relevant RCW Chapter(s): 70.105

The Department of Ecology is the desig-
nated lead agency for implementing the federal
Resource Conservation and Recovery Act (RCRA)
in Washington; however, state law also provides
separate authority for the Department of Ecology
to control the management of dangerous wastes
designated under state law. Certain types of waste
are designated as dangerous by the state, includ-
ing certain pharmaceutical medicines, but are not
designated as hazardous under federal law. Both
hazardous and dangerous wastes must be identi-
fied by waste generators and must be managed in
accordance with regulations that apply to specific
types of waste. Facilities that receive, sort, treat, and
dispose of dangerous and hazardous wastes must re-
ceive a state or federal permit that authorizes the
facility to handle those types of waste.

In 2008, the Department published an inter-
im policy for the enforcement of dangerous waste
regulations for pharmaceutical wastes generated
by retail pharmacies, hospitals, and other patient
care facilities.® Generators managing pharmaceuti-
cal waste under the 2008 interim policy must ei-
ther send waste to a RCRA-permitted incinerator for
disposal, or must segregate dangerous wastes desig-
nated as state-only dangerous waste but not as fed-
eral hazardous waste. State-only dangerous waste
must be managed in accordance with the state’s
dangerous waste rules, which allows certain state-
only pharmaceuticals to be disposed of in facilities
permitted to incinerate municipal solid waste or
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that meet certain other combustion temperature
requirements.

Dangerous waste that is also infectious waste
must either be sent to a RCRA-permitted facility or,
if it is state-only dangerous waste, may be sent to a
disposal facility with a permit to accept both state-
only dangerous and infectious wastes. Salt-water,
sugar-water, and other water solutions without vi-
tamins or additives may be disposed of as sewage
with approval from the local wastewater treatment
facility. The 2008 interim enforcement guidance
also details rules for waste accumulation practices,
empty container management, recordkeeping, and
for reverse distribution of unused and unwanted
pharmaceuticals that can still be used for their orig-
inal intended purposes.

The complexity of this regulatory scheme has
created some enforcement concerns that were
expressed by hospitals and other health care fa-
cilities. In response, the Legislature directed the
Department to convene a stakeholder workgroup
that includes state agencies, hospitals, and pharma-
ceutical waste-handling facilities. The work group
must develop recommendations on new pharma-
ceutical waste policies, consistent implementation
of existing rules, and consistent statewide regula-
tory enforcement. The resulting recommendations
must be returned to the Legislature by December
31, 2015.

Until then, the Department of Ecology is en-
couraged to use its enforcement discretion, and is
prohibited from using information shared during
the work group process for enforcement purposes
unless there is a substantial human health risk or a
probability of environmental harm.

Solid Waste Issue to Watch: Microbeads
(HB 1378 & SSB 5609)
Relevant RCW Chapter(s): n/a

Multiple states have passed legislation address-
ing the use of synthetic plastic microbeads in cos-
metic products.” The microbeads are non-allergenic
abrasive agents added to cosmetics. The cosmetics
industry has responded to concerns that the micro-
beads are too small to be filtered out by wastewa-
ter treatment plants and, as a result, are accumu-
lating in the receiving waters of treatment plants
by undertaking a process of phasing out their use
and supporting state legislation that would prohibit
their use.

The Washington version of the legislation,
which would have phased out the use of synthetic
plastic microbeads over a number of years, was held
up in 2015 over the concept of “biodegradability.”
The bills would have prohibited the use of “biode-
gradable” synthetic plastic microbeads; the extra
word being seen as a loophole to some. Questions
were raised around what sort of plastics were biode-
gradable, how they would be tested, what standards
would be used, and whether the standards would
reflect the cool marine waters of the Puget Sound.
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The specific fates of the microbeads bills are
something to watch in 2016. However, the ques-
tions the bills raised about the future use, recogni-
tion, and regulation of biodegradable plastic may
become a significant emerging issue over the course
of the coming years.

II. Wildfires

The year 2014 was marked for many by two
significant and tragic natural disasters. The March
landslide in Oso was followed by the summer’s his-
toric fire season. The Carleton Complex fire alone
burned over 256,000 acres and nearly 300 homes,
and was just one of 12 named fires that burned ap-
proximately 413,000 acres. The affected communi-
ties looked to Olympia to digest the lessons learned
during the fires and to provide tools for the coming
summer.

Wildland Fire Suppression (ESHB 2093)
Relevant RCW Chapter(s): 76.04

Prior to the introduction of this legislation, five
different fire-related bills were heard in the House
Agriculture and Natural Resources Committee.
After that hearing, various components of the five
bills were merged into the one bill that ultimately
passed.

The successful bill has multiple components
and themes. One theme is to better link the state
fire response to local resources. Along those lines,
the bill requires the Commissioner of Public Lands
to appoint and maintain a local fire liaison that
will serve as a direct link between the Department
of Natural Resources and local landowners in fire
prone areas. The Department is also responsible for
maintaining a list of qualified wildland firefight-
ers in various communities to assist fire response
efforts in linking into available local suppression
resources.

Another theme addressed by the bill is the abil-
ity for citizens to assist in putting out a fire before it
becomes destructive. The legislation creates a civil
and criminal liability waiver for a person who ac-
cesses land for the purpose of attempting to sup-
press a wildland fire if the fire can reasonably be
considered an imminent danger. The waiver of lia-
bility applies both ways: to the person accessing the
land where the fire is beginning and to the land-
owner for any injury caused to the person.

Wildfire Issue to Watch: Wildfire Response
Funding

The Commissioner of Public Lands publicly
endorsed a proposal to appropriate an additional
$4.5 million above baseline in wildfire investments
in advance of the 2015 fire season. The money
would be used to bolster fire crews, add equipment,
and expand aerial firefighting capability. The final
operating budget for the Department of Natural
Resources, as it passed in the Legislature, provides
only $2 million for increased fire response capabili-
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ties. Regardless, state law allows the Department of
Natural Resources to spend money on fire response
and seek reimbursement from the subsequent legis-
lative session.® The hot and dry conditions are pre-
dicted to result in a fire season more serious than
most; a prediction that if found to be accurate may
result in a large reimbursement figure for the 2016
Legislature to consider.

II1. Wildlife and Fisheries

The prevalence of high-profile issues managed
by the Department of Fish and Wildlife provided, as
usual, a strong basis for legislative proposals regard-
ing wildlife and fisheries. The Legislature consid-
ered a wide range of issues in this category. Interest
in wildlife management included separate bills on
the management of bears, wolves, and cougars.
The recently enacted temporary hydraulic project
approval (HPA) fees drew some attention with pro-
posed exemptions to the fee, and related to the HPA
program, the issue of how small-scale mineral pros-
pecting is regulated made a return to the legislative
hearing rooms. A new proposal to allow non-profit
organizations to manage hatcheries advanced one
step in the process, as did a proposal to regulate the
sale of elephant and rhinoceros horn ivory. Finally,
proposals were made to either rebalance the way
commercial and recreational fishing allocations are
calculated or change the fee structure supporting
the various fisheries.

In the end, a handful of wildlife and fisheries
bills made it to the Governor. These were either
relatively minor expansions to the Department of
Fish and Wildlife’s enforcement authority or statu-
tory reorganizations. The one bill of note with po-
tential (future) regulatory ramifications dealt with
forage fish.

Forage Fish Management (SSB 5166)
Relevant RCW Chapter(s): 77.55

This legislation commissions the Department
of Fish and Wildlife to complete two studies related
to the prevalence of forage fish in the Puget Sound.
Forage fish are small, schooling fish that serve as a
food source for other fish species, birds, and marine
mammals. Examples of forage fish species are her-
ring, smelt, anchovy, and sardine.

The first study, to be done in collaboration with
the Department of Natural Resources, is a survey of
the locations of surf smelt and sand lance spawning
areas. The second study requires the Department
of Fish and Wildlife to conduct a mid-water trawl
at various depths throughout the Puget Sound to
evaluate the prevalence of adult forage fish. Both
surveys must be completed by June 30, 2017.

Although the bill only commissions studies, it
was a high priority of the environmental lobby. The
Department of Fish and Wildlife has the authority
to condition hydraulic project approvals in marine
waters on beaches that have been surveyed to show
the presence of forage fish or their spawning habi-
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tat. However, there are questions as to the ability
of the Department to condition permits on beaches
that have not been surveyed, regardless of whether
or not the project site is suspected forage fish habi-
tat.? Improved knowledge of forage fish habitat, and
the number of beaches surveyed, should allow ad-
ditional flexibility for the conditioning of hydraulic
project approvals.

Wildlife and Fisheries Issue to Watch: Wolf
Management (SHB 2017)
Relevant RCW Chapter(s): Title 77

The issue of wolf management has been con-
tentious in Olympia since before the 2011 adoption
of a wolf management plan by the Fish and Wildlife
Commission. The management plan charts the re-
covery of the gray wolf, which is listed as an en-
dangered species statewide by the Fish and Wildlife
Commission and is listed as endangered by the
federal government in the western two-thirds of
the state. Concerns have long been expressed from
the third of the state where wolves are not feder-
ally listed that the state recovery plan, which re-
quires wolves to be established in each of the state’s
three recovery areas, creates a burden on northeast
Washington to host populations that exceed recov-
ery objectives and social tolerance.

Historically, bills attempting to legislate differ-
ent management outcomes have been heard on the
House committee level, but have not had much
traction in the House beyond a policy commit-
tee. It came as a bit of surprise to some when SHB
2017 passed off the House floor and advanced to
the Senate in 2015. The bill would have required
the Fish and Wildlife Commission to reopen the
wolf management plan and reconsider some of its
elements. The reconsideration would have included
changing the metric for determining recovery, eval-
uating the options as to proper distribution needed
to be observed before recovery is declared, making
changes to the existing wolf recovery zones, de-
termining which preventative measures must be
attempted prior to lethal action being authorized,
considering changes to the cooperative agreement
process, revisiting the criteria for the use of lethal
management, examining the adequacy of current
poaching penalties, and considering new data re-
lated to wolf/ungulate interactions.

The bill progressed all the way to the Senate
floor before failing to be brought up for a vote.
Although the bill did not make it to the Governor’s
desk, its progress out of the House signals hope for
those interested in taking a fresh look at wolf re-
covery. The topic is sure to be on the agenda in the
2016 Legislature.

IV. Transportation Permitting

Permitting reforms related to the Department
of Transportation, and to local transportation proj-
ects, have been the subject of much discussion in
recent years. As the costs of transportation projects
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increase, so do efforts to find ways to complete proj-
ects at lower cost while still ensuring that environ-
mental standards are satisfied. Both the House and
Senate agreed to increase the gas tax by 11.7 cents.
However, that agreement was conditional on a
number of changes to how transportation projects
are built, including permitting reforms.

Local Government Stormwater Fees (SB 5314)
Relevant RCW Chapter(s): 90.03

Local government utilities are authorized to
levy a charge to the Department of Transportation
on state highway rights-of-way for the construc-
tion, operation, and maintenance of storm water
control facilities. The charge is statutorily capped
at 30 percent of the rate for comparable real prop-
erty. All revenue collected under these charges must
be used solely for stormwater control facilities that
directly reduce state highway runoff impacts or for
the implementation of best management practices
that will reduce the need for facilities. Each year,
local government utilities are required to develop
a plan for the expenditure of the charges for that
calendar year and a report on how the charges were
used in the previous year.

The state’s 2014 supplemental transportation
budget made temporary changes to this arrange-
ment.!” Until June 30, 2015, local government utili-
ties are no longer required to use revenues related
to these charges for facilities and best management
practices specifically related to the runoff impacts
of state highways. Although the focus of those ex-
penditures must still relate to runoff issues, the di-
rect nexus to state highways is removed. Also, for
the same time period, the annual expenditure plan-
ning and reporting requirements are waived.

This legislation makes permanent the temporary
change that was made in the 2014 Transportation
Budget. As a result, local government utilities will
no longer be required to use revenues related to
stormwater charges collected from the Department
of Transportation for facilities and best manage-
ment practices specifically related to the runoff im-
pacts of state highways.

Replacement and Repair of Local
Transportation Infrastructure (SHB 1851)
Relevant RCW Chapter(s): 43.21C

One of the categorical exemptions to the State
Environmental Policy Act (“SEPA”) maintained in
rule by the Department of Ecology is for repair proj-
ects for roads, bridges, and other transportation in-
frastructure that are undertaken by the Department
of Transportation and that take place within an ex-
isting right-of-way and that do not add automobile
lanes or otherwise change the capacity or function
of the infrastructure.!!

SHB 1851 directs the Department of Ecology
to amend the rule that creates the categorical SEPA
exemption for Department of Transportation repair
projects to include repair or replacement projects
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involving a structurally deficient city, town, or
county bridge. The same limitations on the rule ap-
plicable to Department of Transportation projects
would apply to local government projects. This out-
come will be the result of a new categorical exemp-
tion adopted by the Department of Ecology and not
an official statutory exemption.

Replacement and Repair of State Bridges
(HB 1219)

Relevant RCW Chapter(s): 43.21C, 47.28

This bill can be seen as a companion measure
to go along with SHB 1851 (above). HB 1219 creates
a new statutory SEPA exemption for the repair or
replacement of state bridges that are deemed to be
structurally deficient. The exemption applies to the
repair or replacement of the bridge as long as no
vehicle lanes are added and extends to all state and
local permits required for the repair or replacement
of the structurally deficient bridge. This new statu-
tory exemption is an expansion to the categorical
exemption referenced above under SHB 1851.

Local Permitting of Transportation Projects
(2ESSB 5994)

Relevant RCW Chapter(s): 90.58, 35.21, 35A.21,

47.01

This measure was billed as the prime regulatory
reform that was necessary for the enactment of a
higher gas tax. It addresses both local permits for
state highway projects and the intersection of trans-
portation projects and the Shorelines Management
Act.

In regards to local permits for state highway
projects, the bill requires cities and counties to
make, to the greatest extent practicable, a final de-
termination on all permits required for a project
with an estimated cost of less than $500 million no
later than 90 days after the DOT submits a complete
permit application. The DOT must report annually
to the Governor and the Legislature any permit ap-
plication that takes longer than 90 days to process.

The bill addresses the Shoreline Management
Act (“SMA”) in a number of ways. The initial SMA
subtopic is the stay of construction for transporta-
tion projects. Under the bill, if all components of a
state transportation project achieve no net loss of
shoreline ecological functions, construction on the
project pursuant to a permit issued under the SMA
may begin 21 days after the date of filing, regardless
of the status of any review proceedings. The deter-
mination that the project will result in no net loss
of shoreline ecological functions must meet guide-
lines adopted by the Department of Ecology and
must be demonstrated through a two-part process.

First, during the permit application and review
process, the DOT must prepare an assessment of
how the project affects shoreline ecological func-
tions and provide the assessment to the local gov-
ernment making the permit decision. The assess-
ment must include specific actions, developed in
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consultation with the Department of Ecology, for
avoiding, minimizing, and mitigating impacts to
shoreline ecological functions to ensure no net loss
of shoreline ecological functions result from the
project. Second, the local government must review
the assessment provided by the DOT and determine
that the project will result in no net loss of shore-
line ecological functions.

Although construction may commence on a
project that demonstrates no net loss of shoreline
ecological functions notwithstanding the pen-
dency of any review proceedings, the Shorelines
Hearings Board is not precluded from subsequent-
ly determining that the project or any element of
the project is inconsistent with the SMA, the local
shoreline master program, SEPA, or any applicable
regulations.

The bill also addresses exemptions from permits
and approvals under the SMA. Any person who is
exempt from requirements to obtain a substantial
development permit, conditional use permit, or
variance under the SMA is also exempted from the
requirement to obtain a letter of exemption or oth-
er review conducted by a local government to im-
plement the SMA. Additionally, specially identified
project and activity types that meet certain criteria
are similarly exempted from requirements to obtain
a substantial development permit, conditional use
permit, variance, letter of exemption, or other local
government review conducted to implement the
SMA. Those projects and activities include DOT ac-
tions to repair state highways, lease ferry terminals,
install safety equipment, maintain rights-of-way,
and respond to unforeseen, extraordinary circum-
stances that is necessary to prevent a decline, lapse,
or cessation of service

Transportation Permitting Issue to Watch:
Environmental Review Processes (2ESSB 5994)
Relevant RCW Chapter(s): Title 43.21C

The bill addressed above also included a man-
date to the DOT to continue work towards regula-
tory reform. In 2016 the DOT must coordinate a
state agency work group to identify issues, laws,
and regulations relevant to consolidating and co-
ordinating the review processes under NEPA and
SEPA to streamline the review of and avoid delays
to state highway projects. The work group must in-
clude the DOT and the Department of Ecology and
report their findings to the Joint Transportation
Committee by December 31, 2016.

V. Land Use

In Olympia, land use policies are generally con-
sidered by the committees with jurisdiction over lo-
cal governments. Frequent drivers of work for these
committees are, historically, proposed changes to
the Growth Management Act and the Shorelines
Management Act, zoning authorities, building
codes, and the local impacts of new construction.
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The 2015 session saw bills introduced on all of
those topics; however, in the end, two bills related
to land use were passed by both the House and the
Senate.

Impact Fees (ESB 5923)
Relevant RCW Chapter(s): 82.02, 36.70A, 44.28

Local governments that fully plan under the
Growth Management Act may currently impose
impact fees on development activity as part of the
financing of public facilities needed to serve new
growth and development.? This bill requires any
local governments that opt to collect impact fees
to adopt and maintain a system for the deferred
collection of impact fees for single-family detached
and attached residential construction®. The collec-
tion of impact fees may be deferred until, at the
local government’s option, the completion of the
final inspection, the issuance of a certificate of oc-
cupancy or equivalent certification, or the time of
closing of the first sale of the affected property. The
amount of impact fees that may be deferred must
be determined by the fees in effect at the time the
applicant applies for a deferral.

Each applicant for a single-family residential
construction permit is entitled to annually receive
deferrals for the first 20 single-family residential
construction building permits per county, city,
or town. A local government, however, may elect
to defer more than 20 of the building permits for
an applicant. With some exceptions, an applicant
seeking an impact fee deferral must grant and re-
cord a deferred impact fee lien against the property
in favor of the local government in the amount of
the deferred fee.

Geologic Hazards Mapping (SB 5088)
Relevant RCW Chapter(s): 43.92

The March 22, 2014, landslide in Oso was an
abrupt reminder that Washington is a geologically
active state with potential real-life, human conse-
quences. This bill, proposed by the Department of
Natural Resources, clarifies and expands that agen-
cy’s existing authorities as they relate to the cre-
ation, compilation, and sharing of geologic map-
ping data.

The Department of Natural Resources already
maintains a state Geological Survey that includes
geological maps assessing volcanic, seismic, land-
slide, and tsunami hazards.* This bill requires the
Department to add to the Survey using the best
practicable technology to further identify and map
geological hazards and to estimate potential hazard
consequences and occurrence probabilities. The
Department of Natural Resources must also coordi-
nate with other state and local government agen-
cies to compile existing data and maintain a pub-
licly available database of the collected maps and
data.

The bill creates no expectation on how the data
will be used by local governments when making lo-
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cal land use decisions. However, there is an implied
expectation that more accurate information regard-
ing geologic hazards will prove to be a useful land
use planning tool for local governments.

Land Use Issue to Watch: Floodplain
Management (ESSB 5347)
Relevant RCW Chapter(s): n/a

Landslides were not the only land-use-related
hazard to capture the attention of the Legislature.
Flooding, and floodplain management, was also a
significant topic of discussion. This bill was similar
to a bill discussed in 2014, and encapsulates an is-
sue that does not seem poised to go away in 2016.

ESSB 5347 would have commissioned the
State Conservation Commission, the Department
of Natural Resources, the Department of Fish and
Wildlife, the Department of Ecology, and the
Department of Agriculture to jointly identify and
assess three demonstration projects testing the ef-
fectiveness and costs of river management using
various management strategies and techniques.
The demonstration projects would have been lo-
cated in Whatcom, Snohomish, and Grays Harbor
counties and have the goals of protecting agricul-
tural lands, restoring or enhancing fish runs, and
protecting and enhancing public infrastructure and
recreational access. Within those goals, the demon-
stration projects would examine a number of man-
agement strategies and techniques. The implement-
ing agencies would also establish benchmarks and
timetables for the implementation of the demon-
stration projects.

The implementing agencies would have to, in
designing and assessing the demonstration proj-
ects, examine the sediment management conduct-
ed on the Fraser River in British Columbia and work
closely with a stakeholder group and any federally
recognized Indian tribes.

Funding the actual implementation of the dem-
onstration projects would have been difficult, and
the agencies were directed to develop possible fund-
ing mechanisms. This is a task that the agencies
may still choose to do even without the legislation
passing.

VI. Oil Transportation

The changing transportation patterns and sourc-
es of oil in the state first captured the attention of
the 2014 Legislature. Historically, the refineries in
Washington have received up to 90 percent of the
crude oil processed in the state via vessels arriving
from Alaska. This has changed in recent years, with
an increased amount of oil being received from in-
land sources on rail cars and through the pipeline
system. Noting that the oil transportation trends
were likely to continue, the 2014 Legislature com-
missioned a study of the topic by the Department
of Ecology.'s

The resulting study, which included 43 ini-
tial findings and recommendations, was delivered
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to the Legislature in advance of the 2015 session.
The study also served as the backbone to one of
Governor Inslee’s pieces of proposed legislation. Of
his three key environmental proposals, only this
proposal saw legislative passage during the regular
session. In fact, it was the very last bill to pass dur-
ing the regular session, with last-minute negotia-
tions delaying the final adjournment into the early
evening of April 24.

Oil Transportation Safety (ESHB 1449)
Relevant RCW Chapter(s): 90.56, 88.40, 82.23B,
81.53, 90.56

This piece of legislation made changes in a
number of areas related to the transportation of oil.
The changes impacted the authority of the Utilities
and Transportation Commission over railroads,
who pays the state’s oil barrel tax, what informa-
tion must be disclosed by facilities that receive oil,
railroad contingency response plans, and the very
definition of word “oil” itself.

As for the last change, the word “oil” is rede-
fined in oil-spill prevention, cleanup, and financial
responsibility laws to mean any kind of oil that is
liquid at 25 degrees Celsius and 1 atmosphere of
pressure, including any distillate of that oil. This
definition also expressly includes bitumen (which
is a heavy oil that will not flow until heated or
diluted), synthetic crude (which results from the
processing of bitumen), and natural gas well con-
densate (which is a liquid hydrocarbon mixture
recovered at natural gas extraction wellheads). The
goal in this section is to more accurately link the
statutory definitions of oil with the products being
moved in Washington.

As for the disclosure of information about oil
transportation, current law requires advance notice
to the Department of Ecology before any over-water
transfer of oil occurs between a vessel and a facility.
This legislation extends some of the notice require-
ments to facilities that receive oil from a railroad or
a pipeline. Specifically, facilities must provide ad-
vance notice to the Department of Ecology of all oil
received via rail once a week. The information pro-
vided must include information about the route the
oil will be taking, the time it will be received, the
volume and gravity expected to be received, and
the source region of the oil as shown on the bill of
lading. Facilities receiving oil from pipelines must
report to the Department of Ecology twice a year
and include the volume of oil transported through
the state and the source region of origin.

Once reported, the Department of Ecology
must aggregate pipeline and rail transfer data quar-
terly on a statewide basis and publish it on its web
site. The aggregation of data must be done by route
through the state, by week, and by oil type. The
quarterly reports may also include other informa-
tion known to the Department, such as place of
origin, modes of transport, the number of railroad
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cars used, and the number of spills that occur in
the state.

Non-aggregated information may be provided
to state, local, or tribal emergency response agen-
cies. However, the non-aggregated advanced no-
tices are exempt from public disclosure under the
Public Records Act.

Under current law, vessels and their receiving fa-
cilities must demonstrate certain financial assurance
capabilities and maintain spill contingency plans.
Debate around the legislation included whether
to impose similar requirements on railroads that
transport oil. In the end, authority was given to the
Utilities and Transportation Commission (“UTC")
to require railroads to submit information regard-
ing the company’s ability to pay damages in the
event of a reasonable worst case spill or accident.
This information must be included in a railroad’s
annual reporting to the UTC. As for contingency
plan requirements, they are extended to railroads.
The plans must provide for the best achievable pro-
tection in the case of a spill or accident.

Funding new state oversight in the legislation
was also a subject of conversation during the ses-
sion. The current 4-cent/barrel tax placed on oil
received into the state was extended to apply to
railroad delivery of oil, as opposed to only marine
transport. The Department of Ecology was also giv-
en flexibility to move funds among accounts and to
access funding in accounts at lower cost thresholds.
The result of these provisions is that an existing ad-
ditional one-cent/barrel of oil tax that is only active
at certain times will be active more often.

The Pilotage Commission was also given addi-
tional authority over marine oil transport. Under
the legislation, the Pilotage Commission may adopt
rules to require tug escorts and other safety mea-
sures in Grays Harbor that apply to oil tankers of
greater than 40,000 deadweight tons, other towed
vessels capable of transporting, and articulated tug
barges. The Pilotage Commission’s authority to
adopt tug escort and other maritime safety rules in
Grays Harbor is contingent on certain permitting
steps being taken that may lead to the citing of an
oil storage or processing facility in Grays Harbor.

In addition to the financial assurances provi-
sions of the railroads, the bill also gives new fund-
ing and authority to the Utilities and Transportation
Commission Rail Safety Program. The current 1.5
percent of intrastate gross revenues regulatory fee
paid by railroads to the UTC is increased to 2.5 per-
cent. The UTC is also given the authority to enter
private property to conduct hazardous materials
inspections, investigations, and surveillance under
a federal partnership and to adopt safety standards
for private road crossings of railroads used to trans-
port crude oil.

Cities of over 10,000 people, who under current
law could not participate in the UTC's rail safety
programs, are given the option to participate in the
UTC public road-railroad crossing safety inspection
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program. Cities of over 10,000 people must provide
a list of existing public crossings to the UTC within
30 days of the act’s effective date and must also no-
tify the UTC within 30 days of the opening, closing,
or modification of a crossing.

Oil Transportation Issue to Watch: Future
Actions Related to ESHB 1449

The passage of ESHB 1449 is not the final say
the Legislature will have on the topic of oil trans-
portation safety. The bill, along with making sub-
stantive changes in the law, also commissions the
collection of additional information that may serve
as the basis of future legislation.

The Department of Ecology is directed by the
bill to conduct an evaluation and assessment of
vessel traffic management and safety at the mouth
of the Columbia River. This study must look at the
need for tug escorts for various types of oil trans-
portation vessels through the Columbia River, the
required capabilities of any tug boats that are used,
and standards of best achievable protection. A draft
report is required to be completed by the end of
2017, with a final report due on June 30, 2018.

The Legislature also assigned itself work in ESHB
1449. Per the passed version of the bill, the House
Environment Committee and the Senate Energy,
Environment, and Telecommunications Committee
will a conduct a joint hearing during the 2015 legis-
lative interim on oil spill prevention and response
activities as they relate to the international ship-
ment of liquid crude bulk oil. Representatives of
the federal and Canadian governments will be in-
vited to discuss cooperative efforts in prevention
and emergency response and the expected risks of
liquid bulk crude oil transportation in the Pacific
Northwest.

Jason  Callahan, Senior  Counsel; House of
Representatives’ Office of Program Research — The non-
partisan Office of Program Research provides legal draft-
ing, research, and objective information to assist House
members and legislative committees in making informed
judgments about policy and funding issues facing the
state. Jason staffs both the Environment Committee and
the Agriculture & Natural Resources Committee.

1 Inthe end, the Legislature voted to suspend I-1351 for
four years in EHB 2266.

2 McCleary v. State of Washington 173 Wn.2d 477 (2014).

3 In re: the Detention of D.W. 181 Wn.2d 201 (2014)
and Trueblood v. DSHS, 2015 U.S. Dist. LEXIS 43857
(W. D. Wash. April 2, 2015).

4 The three main pieces of Governor-requested envi-
ronmental legislation are HB 1314 (climate), HB 1472
(toxic materials and chemical action plans), and HB
1449 (oil transportation safety). Of those, HB 1449
passed and is detailed below.

5 The final version of 2ESSB 5987, the measure that
raises the gas tax among other transportation-related
fees, redirects the new revenue collected by the bill
away from transit and other multimodal projects and
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towards road building if a low carbon fuel standard
rulemaking process is initiated prior to July 1, 2023.

6 Department of Ecology Publication 07-04-024.

7 States that have passed legislation prohibiting the use
of microbeads include New Jersey, Illinois, and New
York. The Netherlands has also banned their use.

8 RCW 43.88.550.

9 See RCW 77.55.213 and the “reasonably related” test.

10 Chapter 222, Laws of 2014, Section 708.

11 WAC 197-11-800.

12 RCW 82.02.050.

13 The deferred collection of impact fees must be avail-
able by September 1, 2016.

14 RCW 43.92.025.

15 Chapter 221, Laws of 2014, Section 302.

Tribal Zoning and Land Use
Regulation as a Tool for
Environmental Protection'

By Connie Sue Manos Martin, Schwabe
Williamson & Wyatt PC

In 1887, Congress passed the General

Allotment Act,?> which required trib-

ally held land to be divided among
individual tribal members and the remaining “sur-
plus” lands opened to white settlement.®* The Act,
which was designed to break up Indian reserva-
tions, was a departure from earlier federal Indian
policies dominated by war, removal, treaty-making,
and the establishment of reservations. The Act’s ra-
tionale was that by dividing reservation lands into
privately-owned parcels, Indians would be forced to
assimilate and the United States would no longer
oversee Indian welfare or provide the meager an-
nuities it had promised to provide under treaties it
had negotiated, including the Stevens Treaties of
1854-1855 with Puget Sound tribes.

By the time the Act was repealed by the Indian
Reorganization Act in 1934 (the “IRA”),* 90 million
acres of land had been lost, nearly two-thirds of the
total Indian land base at the time. Indian lands that
were alienated under the Act were sold or trans-
ferred to non-Indians, but remained within the
boundaries of reservations. As a result, trust lands,
fee lands, and lands owned by tribes, individual
Indians, and non-Indians were mixed together on
the reservation, creating a checkerboard pattern.
With the passage of the IRA, federal Indian policy
progressed to one of sovereignty and self-determi-
nation, restoring tribal lands and permitting tribes
to reorganize under federal law for purposes of self-
government. However, because the non-Indians
who had acquired title to Indian lands as a result
of allotment held those lands in fee simple, the
checkerboard pattern of ownership persisted, and
remains a significant issue today.
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A land base is critical, and tribes have been try-
ing to reacquire their lost lands almost since the Act
was repealed:

Like life, land is sacred to Native American
people. The land has an intrinsic spiritual and
cultural value and does not require manmade
infrastructure or improvements to give it
value. Most important, these lands are home-
lands—where the ancient stories took place,
passed down to children in songs and dances
so that each generation can learn about its
culture and traditions. Land is what ensures
continuity because it is not only where ances-
tors once lived, but also where future genera-
tions will be born; it constitutes a fundamen-
tal component of life. For all Native American
people, the land where they reside today is
the only land they have remaining to hand
down to future generations of their tribe.
Land is also a means to preserve their cul-
tural identity separate and apart from main-
stream society. In addition to its spiritual and
cultural significance, tribal land plays an im-
portant practical role. Many nations rely on
their land for their livelihood, which may
be based on hunting, fishing, or agriculture.
Tribal land also has political relevance be-
cause a land base helps tribes exercise tribal
self-governance and self-determination. This
is one reason why tribes without a federally or
state-designated land base continue to try to
claim rights to their aboriginal lands.’

This article focuses largely on the political rel-
evance of tribal land. As a consequence of the per-
sistence of checkerboard patterns of ownership in
Indian country, jurisdictional disputes between lo-
cal, county, state, federal and tribal governments
regularly arise regarding who has authority to regu-
late activities within reservation borders, including
(among other things) zoning and land use regula-
tion, permitting, and environmental protection.®
Those jurisdictional disputes will continue until
and unless tribes succeed in their efforts to reacquire
all lost lands within their reservations. For the most
part, reacquisition occurs as one would expect—the
tribe purchases fee title to property from a willing
seller. That is not the only means, however.

The Power of Eminent Domain

Eminent domain is considered an inherent
power of all sovereigns. “The power of eminent do-
main does not depend for its existence on a spe-
cific grant in the Constitution. It is inherent in
sovereignty and exists in a sovereign state without
any recognition thereof in the Constitution. It is
founded on the law of necessity. The provisions
found in most of the state Constitutions relating to
the taking of property for the public use do not by
implication grant the power to the government of
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the state, but limit a power that would otherwise be
without limit."””

[The] right of every State to authorize the ap-
propriation of every description of property
for a public use is one of those inherent pow-
ers which belong to state governments, with-
out which they could not well perform their
great functions. It is a power not surrendered
to the United States and is untouched by any
of the provisions of the Federal Constitution,
provided there be due process of law, that is,
a law authorizing it, and provision made for
compensation. This power extends to tangi-
bles and intangibles alike. A chose in action,
a charter, or any kind of contract, are, along
with land and movables, within the sweep of
this sovereign authority.?

It is generally accepted that one aspect of re-
tained inherent sovereignty of tribal governments
is the power of eminent domain.’

By its terms, the United States Constitution
does not apply to Indian tribes. “As separate sover-
eigns pre-existing the Constitution, tribes have his-
torically been regarded as unconstrained by those
constitutional provisions framed specifically as
limitations on federal or state authority.”!° Because
of the absence of constitutional protections for in-
dividuals against the actions of tribal governments,
in 1968 Congress enacted the Indian Civil Rights
Act (“ICRA”), also known as the Indian Bill of
Rights, using language taken nearly verbatim from
the United States Constitution.!! The ICRA imposes
upon tribal governments restrictions that are simi-
lar to those applicable to federal and state govern-
ments,'> and provides protections to both tribal
members and non-tribal members."

Section 1302(a)(5) of the ICRA mirrors the lan-
guage of the Fifth Amendment, and provides that
“In]o Indian tribe exercising powers of self-govern-
ment shall ... take any private property for public
use without just compensation.”' By including
this limitation on takings by tribal governments in
the ICRA, Congress implicitly recognized that the
power of eminent domain is one attribute of sover-
eignty retained by tribes.

The Internal Revenue Service (“IRS”) also recog-
nizes eminent domain as a retained tribal power.!®
The IRS Code contains provisions that treat tribal
governments like state governments for certain tax
purposes.’¢ In internal agency reviews of the legis-
lative history of these provisions, the IRS conclud-
ed the provisions should apply to an Indian tribal
government that exercises inherent sovereign pow-
ers.!” According to the IRS, among those inherent
sovereign powers is the power to tax, the power of
eminent domain, and police powers, such as con-
trol over zoning, police protection, and fire protec-
tion.'®
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In the past decade, a number of tribes have
considered exercising eminent domain powers in
the same manner as their federal, state, and local
governmental counterparts.' Tribal codes and con-
stitutions have been amended to provide for the
power to acquire lands within their political and
territorial boundaries without the consent of the
individual landowners.?®

The Navajo Nation is one tribe that has exer-
cised eminent domain powers. In Dennison v. Tucson
Gas & Electric Co.,** the tribe took private land for
the use of a right of way. The Navajo Supreme Court
addressed the initial question of whether the tribe
had eminent domain powers, and determined that
it did:

Eminent Domain is the power of any sov-
ereign to take or to authorize the taking of
any property within its jurisdiction for pub-
lic use without the consent of the owner. It
is an inherent power and authority which is
essential to the existence of all governments.
Therefore, as in this case, the sovereign (the
Navajo Tribal Government), has the power
and the authority to take or to authorize the
taking of the Dennison property, all or part of
it, without their consent. Plaintiffs’ consent
to the granting of the right-of-way is totally
unnecessary.*

However, despite concluding that the tribe had
eminent domain power, the court determined that
the tribe’s taking had violated Navajo law, based on
procedural and due process considerations under
the ICRA and the Navajo Bill of Rights.??

The Salish & Kootenai Tribes’ eminent domain
power, and the exhaustion of tribal court remedies,
was addressed by a federal court in Clairmont v.
Confederated Salish and Kootenai Tribes.** In that case,
the plaintiff was a tribal member, and filed an in-
verse condemnation action alleging that the tribe
had taken his private property without just com-
pensation, in violation of the ICRA. The tribe con-
ceded that the court had jurisdiction, but asserted
that the court should abstain until the remedies
available to the plaintiff in tribal court had been
exhausted.

The court held that abstention was not appro-
priate because the text of the ICRA committed the
jurisdiction to determine just compensation to the
district court, and thus a final judgment reached in
the tribal court which awarded less than just com-
pensation would not be binding upon the district
court:

[T]his court is not called upon to measure a
process. It is called upon to determine wheth-
er under the Indian Civil Rights Act there
has been just compensation for a taking. A
final judgment reached in the tribal struc-
ture which awarded something less than just
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compensation would not be binding upon a
federal court. Since, in any event, the plain-
tiff would be entitled to a determination by
this court of the amount of compensation
to which he was entitled, there is no reason
to send him back to the tribal court only to
have him back again if he is dissatisfied with
the result reached by the tribal court ... This
case rests upon a statute which had the effect
of vesting in the federal court the final judg-
ment as to just compensation. Congress itself
denied to the tribes the final power to decide
the problem. Had Congress simply said that
the tribes might not take private property
without due process of law, the result would
be otherwise.?

Here in Washington, the Yakama Nation also
has adopted an eminent domain ordinance?® which
authorizes the Yakama nation “to condemn inter-
ests in real or personal property located within the
exterior boundaries of the Yakama Reservation, as
described in the Treaty of June 9, 1855 (12 Stat.
951), for public uses.”?”

The Yakama Nation has begun to use its emi-
nent domain ordinance to facilitate its efforts
to build an electrical distribution system on the
Yakama Reservation, through its tribal utility,
Yakama Power. Yakama Power is the first tribal util-
ity in Washington, the second in the northwest (be-
hind the Umpqua Tribe in southwestern Oregon),
and only the eighth nationwide.

The Yakama Nation is a major electric service
customer, although much less so since formation of
Yakama Power. The Yakama Nation’s ultimate goal
is for Yakama Power to serve the entire reservation,
including both tribal and nontribal residents, “to
create on-reservation jobs in technical fields, pro-
vide more flexibility and security in electrical ser-
vice to tribal enterprises such as the casino, and
reap some of the benefits from the federal power
system whose construction damaged some of the
tribe’s lands.”?®

In its efforts to fulfill that goal, the Yakama
Nation has begun to acquire electric facilities on
tribal land that are owned by private power com-
panies, including twice using its condemnation
authority to acquire such electric facilities in small
batches. While those condemnations were for ac-
quiring equipment and transmission lines—person-
al property—the ordinance provides for condemna-
tion of real property, as well.

The condemnation process is as follows: (1) the
Yakama Nation files a petition with the Yakama
Tribal Court; (2) the Yakama Tribal Court schedules
a hearing to occur no later than 60 days after the fil-
ing of the petition; (3) a jury determines just com-
pensation, and (4) the court enters a judgment and
the condemnee is paid. There is no right of appeal.?’

Although it seems clear that tribes possess the
power to condemn private property through emi-
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nent domain, it has not been determined in any
published decision whether tribes may condemn
private property owned by a non-tribal member. In
order to exercise its power, the tribe must also have
jurisdiction over the person or the property. Tribes
have extensive authority to condemn property
owned by tribal members and jurisdiction for such
actions is in the Tribal Court.*® Whether a tribe has
jurisdiction to condemn property located within
the reservation that held in fee by non-tribal mem-
bers, like other exercises of tribal authority over
non-members, is an open question.3!

Tribal Court Jurisdiction Over Non-Tribal
Members

Tribal jurisdiction cases are not easily encap-
sulated, nor do they lend themselves to simplified
analysis.?> The Supreme Court itself observed that
questions of jurisdiction over Indians and Indian
country are a “complex patchwork of federal, state,
and tribal law.”3? “There is no simple test for deter-
mining whether tribal court jurisdiction exists.”3*

Tribal adjudicative jurisdiction—the authority
of tribal courts to entertain suits—does not extend
beyond its legislative jurisdiction.? Tribal courts are
not courts of general jurisdiction, and a mere failure
to affirmatively preclude tribal jurisdiction in a stat-
ute does not amount to a congressional expansion
of tribal jurisdiction.3¢ Tribal jurisdiction is also lim-
ited by geography: the jurisdiction of tribal courts
does not extend beyond tribal boundaries.?’

There are three exceptions to this general rule
for civil jurisdiction. First, tribes may exercise ju-
risdiction over non-tribal members who enter con-
sensual relationships with the tribe or its mem-
bers. Second, tribes may exercise jurisdiction over
non-tribal members within a reservation when
the non-tribal member’s conduct threatens or has
some direct effect on the political integrity, the
economic security, or the health or welfare of the
tribe. These first two exceptions, enunciated in the
case of Montana v. United States®®, are based on the
tribes’ inherent sovereignty, and exercises of juris-
diction under them must relate to a tribe’s right to
self-government.* Third, tribes may exercise juris-
diction over non-tribal members when Congress
authorizes them to do so. Congress may delegate
tederal authority to the tribes, or re-vest the tribes
with inherent sovereign authority that they had
lost previously.*® Tribes may also exercise jurisdic-
tion over non-tribal members under their power to
exclude persons from tribal property.*!

Two other significant principles must be fac-
tored into any consideration of the jurisdiction of
a tribal court: (1) the federal policy of promoting
tribal self-government, which necessarily encom-
passes the development of a functioning tribal
court system;* and (2) because “tribal courts are
competent law-applying bodies, the tribal court’s
determination of its own jurisdiction is entitled to
‘some deference.’”** Thus, as a general rule, where
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tribal court jurisdiction is plausible, principles of
comity require federal courts to give the tribal court
a full opportunity to determine its own jurisdiction
in the first instance.*

Questions of exhaustion and tribal court juris-
diction typically arise where a tribal member first
sues a non-tribal member in tribal court, the non-
tribal member seeks a stay against the tribal court
proceedings in federal court, and the federal court
must determine whether to defer to the tribal court
out of principles of comity.*> A party will be deemed
to have exhausted its tribal remedies once the tribe’s
highest court either resolves the jurisdictional issue
or denies a petition seeking discretionary interlocu-
tory review under tribal law.*

The exhaustion doctrine is prudential and a
matter of comity, not a jurisdictional prerequisite.?’
Accordingly, it is subject to several exceptions. It is
not required where “an assertion of tribal jurisdic-
tion ‘is motivated by a desire to harass or is con-
ducted in bad faith,” or where the action is patently
violative of express jurisdictional prohibitions,
or where exhaustion would be futile because of
the lack of adequate opportunity to challenge the
court’s jurisdiction.”*?

Exhaustion is also not required if federal law ex-
pressly provides that a claim can only be heard in
federal court.* Finally, a district court should not
abstain from considering the jurisdictional ques-
tion if “it is otherwise plain that the tribal court
lacks jurisdiction over the dispute, such that adher-
ence to the exhaustion requirement would serve no
purpose other than delay.”>°

“[Exhaustion] is not an inflexible requirement.
A balancing process is evident; that is weighing the
need to preserve the cultural identity of the tribe
by strengthening the tribal courts, against the need
to immediately adjudicate alleged deprivations of
individual rights.”>!

The issue of tribal jurisdiction also arises in a
regulatory context. In particular, whether and un-
der what circumstances a tribe can regulate the
on-reservation activities of non-tribal members
through zoning, land use, permitting, or environ-
mental protection.

Tribal Regulatory Authority

As Congress understands the term, “Indian
Country” includes both formal and informal
Reservations, dependent Indian communities, and
Indian allotments that may be restricted or held in
trust by the United States Government.

As a result of checkerboarded land ownership,
it is often difficult to make jurisdictional predic-
tions regarding the regulatory authority of tribes.
Determining a tribe’s regulatory authority requires
an analysis of several factors, including the sources
and limitations of tribal power and whether federal
statutory delegations, land holding, or demograph-
ic patterns suggest federal or state primacy with re-
spect to regulatory authority.
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Indian tribes retain inherent sovereign power
to exercise some forms of civil jurisdiction
over non-Indians on their reservations, even
on non-Indian fee lands. A tribe may regu-
late ... the activities of non-members who
enter consensual relationships with the tribe
or its members, through commercial dealings,
contracts, leases, or other arrangements .... A
tribe may also retain inherent power to exer-
cise civil authority over the conduct of non-
Indians on fee lands within its reservation
when that conduct threatens or has some di-
rect effect on the political integrity, the eco-
nomic security, or the health or welfare of the
tribe.5?

Important sources of tribal authority are: tribes’
inherent authority to exercise their sovereign pow-
ers; treaties with the United States as well as fed-
eral statutes and executive orders which specifically
reserve the rights of Indian tribes to their lands,
waters, and natural resources; and federal statutory
delegations of authority granted to tribes through
federal environmental laws that include provisions
permitting tribal governments to assume regulatory
responsibility for program implementation within
the exterior boundaries of their Reservations.

Tribal Environmental Authority

In addition to specific statutory authority pro-
vided by federal environmental statutes, tribal col-
laboration with federal agencies is an important av-
enue by which Indian tribes may become involved
in environmental management and decision mak-
ing.

The authority to delegate specific enforcement
and regulatory authority to tribes under many fed-
eral environmental statutes lies most often with
the U.S. Environmental Protection Agency (“EPA”).
The EPA has developed several national and re-
gional “Indian policies” designed to promote the
federal government’s general policy respecting
tribal self-determination, which recognizes that
Indians should play a central role in decisions af-
fecting the future of Reservation life.>® EPA’s Indian
Policy includes two primary principles: implemen-
tation of federal environmental statutes in Indian
Country should be done by EPA or by tribes rather
than states; and where authorized, EPA will cooper-
ate with and assist tribes in the development and
implementation of tribal programs that arise under
federal environmental statutes.

Given EPA’s enhanced tribal responsibilities in
the Pacific Northwest resulting from the presence of
a significant number of Indian tribes, EPA Region 10
similarly developed and abides by a Tribal Strategy
it finalized in 1999%* that outlines its commitment
to and responsibility for environmental protection
within Indian Country as well as tribal resources
located outside of it. These resources include usual
and protected hunting and fishing areas protected
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by treaty and subsistence areas subject to Federal
and State protection. Fundamental to this approach
is EPA’s pledge to support tribal self-government
and management of environmental programs by as-
sisting tribal governments in building the capacity
they need to effectively determine and regulate the
tuture quality of their Reservation Environment.

Nationally, EPA has authorized tribes to manage
environmental programs under several federal laws
that provide specific authority for tribal manage-
ment, including the Clean Water Act (CWA)* and
the Clean Air Act (CAA).>® Where Congress has not
provided specifically for tribal assumption of au-
thority, EPA has determined that the decision to al-
low tribal management of environmental programs
is within the Agency’s discretion. Examples of EPA’s
exercise of its discretionary authority include the
Resource Conservation and Recovery Act (RCRA)%’
and the Toxic Substance Control Act (TSCA).5® In
addition, three other federal environmental laws
provide for a limited tribal role similar to that pro-
vided to states: the Federal Insecticide, Fungicide
and Rodenticide Act (FIFRA);*® the Emergency
Response and Community Right to Know Act;®
and the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA).5!

Tribes that wish to build the capacity necessary
to enable them to participate effectively in the man-
agement of environmental programs may request
“Treatment as a State” (TAS) eligibility from the
EPA. A TAS designation requires EPA to treat Indian
tribes that meet certain statutory and regulatory
requirements as states under specific environmen-
tal statutes. Examples of statutes that embrace this
option include the CAA and the CWA. To qualify
for TAS designation, a tribe must meet the follow-
ing criteria: the tribe is recognized by the Secretary
of Interior; the tribe’s government body is carrying
out substantial governmental duties and functions;
and the tribe has the jurisdiction and capability to
carry out the proposed activities.

Tribal government authority to participate in
environmental management decisions related to
the Reservation environment stems not only from
treaties and federal environmental statutes, but
from tribes’ adoption of their own environmental
regulations. As with federal regulations, regulated
business entities must become familiar with and
thoroughly understand applicable tribal codes, or-
dinances, and regulations. Additionally, business-
es must be cognizant of the fact that tribes enjoy
general immunity from suit without their consent
and can generally require that suits brought against
them be filed in tribal courts. Environmental regu-
latory jurisdiction within a reservation is not de-
pendent solely on the ownership status of the land
in question.®?

Tribal Zoning and Land Use Authority

Although states may exercise some control over
tribal lands under certain circumstances, states can-
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not regulate the use of trust property in a manner
that is inconsistent with federal treaty, statute, or
agreement. This prohibition extends to the appli-
cation of state and county zoning regulations to
Indian trust lands. In Santa Rosa Band of Indians v.
Kings County, the Ninth Circuit made it clear that
the

application of state or local zoning regula-
tions to Indian trust lands threatens the use
and economic development of the main trib-
al resource ... handicaps the Indians ... living
on the reservation and interferes with tribal
government of the reservation.®

In reaching its decision, the court held that if
tribes were subjected to local jurisdictional control,
it would dilute, if not altogether eliminate, tribal
political control of the timing and scope of the
development of reservation resources and subject
tribal economic development to the veto power of
potentially hostile non-Indian majorities in local
communities.®

In the absence of state and local zoning regu-
lations, many tribes have adopted their own tribal
zoning ordinances. These ordinances often estab-
lish comprehensive systems of land use regulations
and the development of administrative structures
for implementing these regulations. In addition,
such ordinances frequently include use and density
restrictions, requirements for building permits, and
compliance with the Uniform Building Code. The
adoption of tribal zoning, land use, and environ-
mental protection ordinances is clearly well within
a tribe’s sovereign powers. Enforcement, particu-
larly the enforcement of such ordinances against
non-tribal members in tribal court, is a far more
complicated matter.

Cooperative Land Use Planning

One way that tribes have worked around this
jurisdictional issue is by entering into coopera-
tive agreements with adjacent municipalities. The
Swinomish Tribe’s agreement with Skagit County is
an example.

The Swinomish Tribe was severely impacted
by allotment, resulting in a checkerboard pattern
of reservation land ownership with more than 46
percent of the lands owned in fee by non-tribal
members.% The non-Indian population exceeds the
Indian population by a 2:1 ratio.®® The Tribe en-
acted a comprehensive land use plan in 1972 and
exercised its inherent powers by enacting a zoning
ordinance in 1978 that affected all lands within the
exterior boundaries of the reservation, regardless of
ownership type. At the same time, Skagit County
was concurrently exercising its zoning authority
over reservation fee lands through delegated powers
presumed valid under Washington State’s Planning
Enabling Act.®”

Environmental & Land Use Law



Rather than litigate the jurisdictional issue,
Tribal and county governments agreed to resolve
the conflict by entering into an agreement for co-
operative land use planning. The Swinomish Joint
Comprehensive Plan,®® which articulated goals
and policies to guide the stewardship of reserva-
tion lands and natural resources and outlined a
framework for an implementation strategy that was
agreed upon by the governments in 1996, was the
first comprehensive planning effort attempted be-
tween a tribe and a county in the nation.®

The 1996 MOU created a procedure for review-
ing land use applications and established a process
for dispute resolution to ensure consistency in land
use matters administered by the two governments:

Either planning agency may accept and trans-
mit to the other applications for land use per-
mits on reservation fee lands. In the event
of a disagreement between the two agencies,
staff members from both agencies must meet
to resolve their differences. If they are un-
able to reach agreement, the matter is then
forwarded to a 5-member advisory board ap-
pointed jointly by the governments to help
mediate an acceptable outcome. If resolution
is not reached, the matter is then referred
to the governing bodies for final resolution.
Further, while the County does not assert an
interest over Tribal trust lands, in the spirit of
regional cooperation, the Tribe also forwards
trust land use permit applications to the
County for comment. Currently, the plan-
ning departments are drafting a third MOU to
resolve inconsistencies in development stan-
dards. It will outline common standards to be
enacted to ensure the consistent administra-
tion of land use, building codes, and other
regulations.”

The Swinomish-Skagit County MOU was the
first agreement of its kind, but a number of oth-
er tribes have entered into similar agreements. In
southern California, for example, the Agua Caliente
Band of Cahuilla Indians entered into land use
agreements with three cities (Palm Springs, Rancho
Mirage, and Cathedral City) and with Riverside
County, the jurisdictions of which overlap the res-
ervation. Under each of those agreements, the tribe
adopted relevant land use laws of the state, cities,
and county as its own, and delegated to the cities
and county, as the tribe’s agents, the authority to
enforce those laws on allotted trust lands owned
by individual tribal members, but not tribal trust
lands. County planning staff process land use ap-
plications on behalf of the tribe.

Riverside County also has a land use agreement
with the Torres-Martinez Desert Cahuilla Indians,
which provides for cooperative land use planning
on non-Indian owned land within the tribe’s res-
ervation boundaries. The agreement establishes a
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process for expediting projects to reduce adminis-
trative duplication, minimize dual application fees
for permits and make informed decisions with the
joint review and consultation by both county and
tribal governments.”!

Other tribes, in recognizing in their compre-
hensive planning the necessity and utility of co-
operative approaches to land use planning, focus
more on intergovernmental coordination than a
single agreement governing all circumstances:

The Reservation is a community of Tribal
and non-Tribal residents. The land uses and
environment on the Reservation are affected
by development regulations imposed by the
Tribe, state agencies, and Snohomish County
on Fee Simple lands within the Reservation’s
exterior boundaries .... The Federal govern-
ment has a separate set of rules and regula-
tions that apply to the Reservation and land
use. To effectively achieve the goals contained
in this Plan the Tribe must coordinate its ef-
forts with all these groups. Many planning
issues, such as transportation improvements,
development, stormwater management, wa-
ter quality management, and public services
could be better managed through a coordi-
nated approach. Jurisdictional decisions affect
the environmental health of the Reservation.
Therefore development regulations need to
be coordinated to ensure the greatest level of
protection for the Reservation environment.
Intergovernmental coordination can lead
to wise and rational use of Tribal resources
and efficient provision of public services by
minimizing conflicts and duplications.... The
Comprehensive Plan goals and policies pro-
vide a fundamental framework to be used in
discussions with other governmental agen-
cies as they draft policies and regulations and
as they take actions that could potentially
affect the Reservation. This Plan should also
be the basis for agreements between the Tribe
and other agencies and jurisdictions that take
actions and approve developments that can
affect the Reservation’s future.”

The checkerboard of land ownership on res-
ervations makes it difficult, if not impossible, for
tribal governments to implement comprehensive
zoning, land use, and environmental protection or-
dinances over all of the land located within reserva-
tion boundaries.”® Subjecting adjacent reservation
parcels to inconsistent and potentially incompati-
ble zoning policies “for all practical purposes would
strip tribes of the power to protect the integrity of
trust lands over which they enjoy unquestioned
and exclusive authority.”’* Short of reacquiring all
of the non-Indian owned fee land through purchase
or condemnation, intergovernmental coordination
and/or cooperation between tribes and municipal
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governments is likely the most effective means of
using tribal zoning and land use authority to pro-
tect the reservation environment and population.

Connie Sue M. Martin, a shareholder in the Seattle office
of Schwabe Williamson & Wyatt PC, is a member of
the firm’s Environment, Energy and Natural Resources
practice group and leads the firm’s Indian Law practice.
Connie Sue represents tribes in solid and hazardous
waste cleanup and litigation, coordination and consul-
tation with state and federal regulatory agencies, draft-
ing tribal codes and standards, and in complex civil
litigation and jurisdictional matters. She is regularly
included in U.S. News Best Lawyers in America in the
practice areas of Environmental Law, Environmental
Litigation, and Native American Law, and was named
the Best Lawyers’ 2015 Seattle Native American Law
“Lawyer of the Year.” Connie Sue is admitted to practice
in Washington, Oregon, and Hawaii.
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Returning to the First Principles
of Urbanism: Urbanism Without
Effort and Land Use Law

By Charles R. Wolfe, Attorney at Law

The Background to the Book
As land use and environmental
lawyers, we play major roles in debat-
ing the appropriate reach of govern-
ment regulation of private property, either through
an analysis of the fair reach of the police power, or
an explicit deliberation of how far Constitutional
protections might extend. Our job may be about
human rights, but our language is often divorced
from actual, day-to-day urban experience. The real
stories about urban land use are often told in plain
language, and through imagery of the cities and
towns around us, in interdisciplinary arenas we
should all better understand.

Why? Many clients today are addressing the re-
percussions of property development during evolu-
tionary urban times, with light rail and streetcars,
new city plans, regulations, parks, affordable hous-
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ing issues and neighborhood activism on the front
burner. Documentation of our changing cities fills
the daily news, and the discussion more often than
not centers on the visual and socio-economic con-
sequences of public decision-making. These are the
real stories referenced above, and they are just mod-
ern manifestations of the urban dynamics with first
principles present for thousands of years.

For me, the Recession was a time to focus less on
the law and more on first principles underlying the
law’s application. After 25 years as a lawyer I had
worked in large firms and in the boutique setting of
a solo-practitioner. I had focused on land use and
environmental issues for a range of projects, some
very large, and others more small scale. Associated
clients included, as they do today, corporations, cit-
ies and counties, neighborhood groups, non-profit
entities and, in between, individuals with contrast-
ing wealth profiles.

Amid this diversity in project and client types,
common themes appeared, sometimes again and
again, regardless of scale. Similar fact patterns
yielded not only familiar legal principles, but also
tamiliar themes of the way people approach change
in places where they live and work. In attending to
these themes as much as on the literal letter of the
applicable law, the idea of “precedent” gained new
meaning.

In 2009, I was asked to contribute to the newly
digital Seattle Post-Intelligencer, and not too long
after, Seattle’s Crosscut, another online news site.
Other online publications, like The Atlantic and The
Huffington Post, followed. In addition to comment-
ing on land use planning and regulatory issues, I
started writing about, and photographing, the plain
language and imagery of the evolving urban set-
ting, and thinking about how they applied to my
practice.

Through travel, particularly to Europe, Australia,
Africa and the Middle East, I saw even more repeti-
tive and fundamental patterns in otherwise diverse
cities. I also realized how, actually, I was imple-
menting some tools of urban observation that I had
learned growing up, as the son of an urban plan-
ning professor with New England town roots, the
classic elements of which he had never forgotten.

All this thinking inevitably came back to law-
yering. At some point, I concluded, that when ad-
vocating for a project or regulatory change, even
when the law is on your side—no matter how “black
letter” or innovative advocacy may be—intangible/
fundamental relationships between human beings
and cities/settlements must be addressed.

What are these extra-legal, innate relation-
ships? What are the bases for classical debates be-
tween NYMBY (“not in my backyard”) and YIMBY
(“yes, in my backyard”) that provide us, as lawyers,
our roles? How do we capture them, related ideas
and tools as we move forward, and adapt to the
challenges of particular places?
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In 2012, I began to pursue a short book called
Urbanism Without Effort, in order to try and answer
these questions. I built the book through depiction
and description of many urban basics in several
articles in The Atlantic, The Atlantic Cities/CityLab,
Grist, The Huffington Post, Crosscut and my own
blog, myurbanist. These articles frame, inter alia,
huts and fortresses, carts and bicycles, and narrow
paths and boulevards—and include narrative and
photographs that feature places, spaces, buildings,
and people as they appear in context, often by hap-
penstance.

As a result, I have a rediscovered perspective,
and when asked to address an issue—even in law
practice—I now focus more on the implicit and or-
ganic evolution of urbanized areas rather than im-
mediately embracing incomplete, popularized and/
or prescribed urbanist labels, metrics, or points of
view. Photographs and visual observation are some-
times as central as legal research—what I used to
call “site visits” are now the basis for “urban dia-
ries.” I work the human fundamentals along with
the legal analysis, in order to provide clients with
a more holistic perspective of the multiple forces
often at play.

The Urbanism Without Effort Premise, and the
Pictures

As urban stakeholders—residents, pundits, de-
velopers, associated professionals (e.g., lawyers, ar-
chitects, planners, environmental consultants), and
politicians—we like to discuss and debate aspects
of urbanism and how cities should change to meet
new challenges. But when we talk about urbanism,
I think we often forget the underlying dynamics
that are as old as cities themselves. As a result, we
favor fads over the indigenous underpinnings of
urban settlement and personal observation of ur-
ban change. We focus too literally on plans, model
codes, transportation modes, building appearance,
economic and population specifics, and summary
indicators of how land is currently used. While we
might champion the programmed successes of cer-
tain iconic examples, we risk ignoring the backstory
of urban forms and functions, and failing to truly
understand the traditional relationships between
people and place.
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I believe it is critical to first isolate spontaneous
and latent examples of successful urban land use,
before applying any prescription of typologies, de-
sired ends, or governmental initiative. Such inspi-
rational “urbanism without effort” is the basis for a
clean, multidisciplinary slate for reinvigorating the
way we think about urban development today.

This premise needs a definition and reference
point, for all that follows here and in future inqui-
ry. “Urbanism without effort” is what happens nat-
urally when people congregate in cities—based on
the innate interactions of urban dwellers that oc-
cur with one other and the surrounding urban and
physical environment. Such innate interactions are
often the product of cultural tradition and organic
urban development, independent of government
intervention, policy, or plan.

Urbanism without effort is not always initially
obvious; it may seem more whimsical than remark-
able when viewed from an aerial photo, an online
map, or a satellite picture. In fact, it is almost invis-
ible from these perspectives, as the fine urban grain
is lost. It is best recognized and embraced from the
ground and experienced firsthand, where it is pos-
sible to see more than just the physical outline of
the city—it is possible to see life flowing through
the urban form. This first-hand perspective, often
informed by photography, focuses on organic and
naturally-occurring urbanism, as distinguished
from other purposeful approaches such as tactical, in-
terventionist, insurgent, or “pop-up” urbanism.
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While these more purposeful approaches may
lead to successful places, 1 often wonder: Why don’t
they always have a meaningful and lasting effect?
All too often these approaches are more sensational
than not, and temporary by design. And often, the
status quo returns after these purposeful installa-
tions, such as street-side tables, greened parking
spaces, food trucks, or guerrilla gardens, are re-
moved or abandoned. In comparison, urbanism
without effort endures beyond a mere installation
or exhibition. Because it is latent, it can grow and
evolve.

Rather than assume that the popular and tout-
ed is readily adaptable, or readily subject to met-
rics or labels, we should return to first principles
and isolate the fundamental, vernacular relation-
ships between city inhabitants and what surrounds
them. We need to look, analyze, and discern, until
we remember what a basic sort of city life looks like.
While we consider these inherent factors that shape
spaces and their use, we also must remember that
there is a certain, spontaneous magic attributable
to good urban places that can awaken them, but
will only occur when they are locally relevant and
embraced.

As discussions continue today, the question of
authentic versus a more prescribed urbanism should
remain at the center of urban stakeholder dialogue.
For example, Trent Noll wrote in Planetizen in 2010
that the naturally occurring basics of placemaking
(i.e., comfort, variety, entertainment, and walkabil-
ity) have existed from time immemorial in success-
ful cities, and today’s design challenge is a more
purposeful implementation of these basics with a
value-engineered mindset, to spur investment in-
centives for savvy developers. I do not argue with
Noll’s premise, but, from my perspective, the dia-
logue should be more visual, more interpretive, and
more focused on the multidisciplinary underpin-
nings of urban life.

Understanding the history of a place is a gate-
way to authenticity for today’s proffered solutions,
and it enhances the quality of urbanist advocacy. A
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healthy dose of urban history is as essential and ex-
citing as it is nostalgic. It is essential that we spend
the time necessary to rediscover, reinterpret, and
wisely reapply the long-term calligraphy of interac-
tion between humans and the urban environment.
This especially rings true when community — as the
essence of this interaction — can be conveyed or
supplemented through media that inspire the senses,
much like the original experience of “being there.”
I believe the best urbanism is often the urban-
ism we already have, and that understanding the
organic nature of this “urbanism without effort”
is key. We should strategically create opportunities
for our cities to evolve sustainably, while providing
room for the unexpected elements of human settle-
ment and movement that are the urban legacy.

And The Practical Side?

Questions certainly remain as to how to make
the rich backstory of naturally occurring urbanism
something that can be marshaled and used as more
than humanistic reflection. Urbanism Without Effort
contains several ideas surrounding the use of social
media and sharing “urban diaries” that record best
practices around the world.

The “Background to the Book”, above, relates
my own story, and suggests that land use and en-
vironmental lawyers can better understand their
day-to-day tasks if they reflect holistically on the
larger forces at play in the matters they handle. In
doing so, I often outline how they (as well as oth-
er professionals) can experiment with immersion
techniques to understand project context and sur-
roundings. For instance:

e Above all, as noted, we each need to get to
know cities through creating urban diaries of
examples using visuals and narrative.

e Context matters. What works there might not
work here.

e Consider longevity of certain forms: pop-up
versus permanent. How is this playing out in
communities today?

e Consider the power of organic versus de-
signed expressions, and how this relates to
planning and regulatory practice in our cities
and towns

e Proceed with an orientation towards:

e Multiple forces that affect redevelopment,
community form and character

e Role of human fundamentals
e Awareness that/of:
e Places survive differently

e Role of hand-me-down, multi-scale prec-
edent

e Role of the evolving shared economy
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In the book, I also propose a five-part inquiry
as a potential path for those who want to attempt
meaningful implementation in the context of their
own community and/or professions. Items 4 and S,
below, are arenas where the lawyer will likely be-
come enmeshed in debates over the workability of
a concept—representing implementers, opponents
or decision-makers.

The five-part inquiry proceeds from diary to
contextual understanding to an adaptability analy-
sis under local conditions, followed by a more prac-
tical inquiry of available policy avenues and imple-
mentation possibilities. Here is a progression for
consideration.

1. Hlustration and inspiration — An initial deter-
mination of whether the example resonates
in a way that can be captured with photos,
sketching, or a narrative to provide inspira-
tion for today’s adaptation or innovation.

2. Consensus and understanding — Does the ex-
ample provide a basis for a ground-up rather
than top-down understanding, allowing for
each individual to more readily understand
his or her neighborhood or city?

3. Can the example work locally? — Does lo-
cal context (factors such as culture, climate,
topography, political structure) allow for in-
tegration of the original example with local
policy or regulatory goals?

4. Necessity/baselines for policy, planning and
regulatory reform — If necessary, can the ex-
ample translate to a policy, planning, or regu-
latory reform initiative?

5. Implementation - What further actions
would be necessary on behalf of government
or private sector stakeholders to implement
the example on a broader basis while avoid-
ing an overly-prescriptive approach?

Today’s urbanists continue the quest to redefine
cities based on the relationship between transporta-
tion and land use, and renewed sensitivity to cli-
mate change. Yet many of the issues surrounding
today’s cities are universal and timeless, no matter
how they are labeled or described. When we discuss
today’s cities in the context of transportation choic-
es, the role of nature in the city, housing affordabil-
ity, and aesthetics, we often rush to recreate what
has worked elsewhere, without first acknowledging
and visually recalling the most latent or “effortless”
examples.

We remain at a literal and figurative crossroads
in this quest. During the gestation of Urbanism
Without Effort, from 2009 until publication, several
cities around the world were transformed by spon-
taneous factors illustrating the uncertainty of the
many forces that shape city life—from social up-
risings to hurricanes, military occupations to gun
violence—and economic challenges faced by most
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of the world. In many cases, outcomes have left ur-
ban places suddenly and dramatically transformed,
from Damascus to towns on the New Jersey Shore to
Newtown, Connecticut.

In the meantime, light rail and streetcars, new
city plans, regulations, parks, and neighborhood
activism forge on, implementing ideals of how cit-
ies should develop, reminding us of the multidis-
ciplinary, ecumenical nature of the city, which un-
derlays the spontaneous counterbalances that often
we cannot predict. On one day we might champion
the sustainable, open space or bicycle initiatives of
Barcelona or Copenhagen, on the next the remaking
of Times Square in New York City. But, all-in-all, to-
day’s multiple and/or professionally advocated con-
ceptions of urbanism and sustainable urban forms
are static snapshots, multiplied and confounded by
the rampant messaging of our digital age.

As a lawyer addressing the realities of incre-
mental implementation, client needs, and regula-
tory, political, and pluralist offsets, I've seen the
risks of advocating how others should live without
consideration of background or context, resulting
in more challenging or impossible implementation.
Like others, I try in my own way to borrow from
the anachronistic and basic, and represent both the
past and more effortless first principles as some-
thing to champion rather than dismiss or ignore,
with many of the lessons of Urbanism Without Effort
in mind.

Chuck Wolfe is Principal at Charles R. Wolfe, Attorney
at Law, which he founded in 2005 after a 20-year career
at large law firms in Washington state and Connecticut.
He provides a unique perspective about cities as both
a long-time writer about urbanism worldwide and an
attorney in Seattle, where he focuses on land use and
environmental law and permitting. In particular, his
work involves redevelopment counseling and negotia-
tion, brownfield revitalization and the use of innovative
land use regulatory tools on behalf of both the private
and public sectors. He is also an Affiliate Associate
Professor in the College of Built Environments at the
University of Washington, where he teaches land use
law at the graduate level. His latest book, Urbanism
Without Effort, was published by Island Press in 2013.
He also contributes regularly to several publications, in-
cluding Planetizen, CityLab/The Atlantic Cities, The
Atlantic, The Huffington Post, Grist, seattlepi.com,
and Crosscut.com. He blogs at myurbanist.com.
Chuck recently completed a speaking tour in Scotland,
and delivered several keynote speeches nationally and
locally in 2013 and 2014. Chuck was admitted to the
Washington State Bar in 1984, and is a former Chair
of the ELUL Section and former Editor of the Section
Newsletter.
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Significant Recent Land Use Case
Law

By Richard L. Settle, Of Counsel, Foster
Pepper PLLC and Seattle University
School of Law

I. Washington Supreme Court
Decisions

Municipal Water Law; SEPA; Constitutional Sep-
aration of Powers Doctrine. Cornelius v. Wash-
ington State Department of Ecology, 2015 WL
594309, 344 P.3d 199 (February 12, 2015).

In 2003, the Legislature adopted substantial
amendments to Washington'’s water law that collec-
tively are known as the 2003 Municipal Water Law
(“MWL”). The MWL recognized that governmental
entities that had been granted water rights based on
system capacity, not actual beneficial use because
they were designed to provide water to populations
expected to grow over time, should not be subject
to rules regarding perfection, relinquishment, and
abandonment that governed other water permits
and rights. The MWL, for the first time, defined
“municipal water supplier” and “municipal water
supply purposes” and declared that water rights cer-
tificates issued on the basis of water system capac-
ity, rather than actual beneficial use, were in good
standing.

The MWL was challenged on facial constitu-
tional grounds in Lummi Indian Nation v. State' be-
cause its effect was to preserve senior water rights
that otherwise would have been lost, to the disad-
vantage of holders of junior water rights. The court,
while denying the facial challenge, acknowledged
that its decision left room for future “as applied”
constitutional challenges.

In this case, Cornelius, the holder of wa-
ter rights junior to those of Washington State
University (“WSU”) and drawing from the same de-
clining aquifer underlying the Palouse basin, con-
stitutionally challenged the MWL, as applied by the
Department of Ecology (“Ecology”). Ecology had
granted an application by WSU for an amendment
of its water rights to allow withdrawal from some
of its other wells. In granting the amendment,
Ecology determined that WSU’s rights, although
originally granted for “domestic” purposes, were
in “good standing” and had not been relinquished.
Ecology’s determination was based on the 2003
MWL that retroactively characterized WSU as a mu-
nicipal water supply immune from otherwise appli-
cable rules on perfection of water permits and relin-
quishment of rights. Ecology’s decision was upheld
by the Pollution Control Hearings Board (“PCHB”).
The Supreme Court, in a 6-3 decision, affirmed the
PCHB, characterizing Cornelius’ appeal as a “thinly
veiled facial challenge.”
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Cornelius also argued that Ecology violated
SEPA by failing to conduct supplemental environ-
mental review of the impact of increased water
withdrawal as a result of WSU'’s proposed water sys-
tem consolidation and the effective increase in wa-
ter available to be withdrawn because of the MWL.

WSU, as the lead agency, had prepared an en-
vironmental checklist and issued a determination
of nonsignificance (“DNS”). WSU did not acknowl-
edge that any increase in water withdrawal from
the aquifer would occur as a result of the proposed
amendment. Ecology, as an agency with jurisdiction
over the proposed amendment, relied on WSU'’s
DNS and did not supplement WSU'’s analysis.

The court rejected Cornelius’ SEPA challenge,
reasoning that it was based on the flawed premise
that Ecology’s application of the MWL increased
the amount of water that WSU would withdraw
from the aquifer. The court held that the MWL,
as applied by Ecology, did not expand or revive,
but merely confirmed WSU'’s existing water rights,
and, thus, Ecology was not required to supplement
WSU'’s environmental review.

Duty to Maintain Dedicated Public Drainage
Facility: Successor City Required to Maintain
Drainage Pipe Dedicated to Predecessor County
in Residential Plat. Crystal Ridge Homeowners
Association v. City of Bothell, 2015 WL 600640,
343 P.3d 746 (February 12, 2015).

A 1987 residential plat approval in Snohomish
County was explicitly conditioned by the hearing
examiner on installation of an underground drain-
age pipe to intercept and divert water away from
the site so houses could be safely built and occu-
pied.

The recorded plat showed on its face a “25’ sani-
tary sewer ... and drainage easement.” The plat also
contained the notation that “drainage easements
designated on this plat are hereby reserved for and
granted to Snohomish County for the right of in-
gress and egress for the purpose of maintaining and
operating stormwater facilities.” Subsequently, the
jurisdictional limits of the City of Bothell encom-
passed the plat, and the City succeeded to the obli-
gations of the County.

In 2010, the Homeowners’ Association (“HOA")
and several property owners sued the City, alleging
that the interceptor pipe failed and damaged sev-
eral properties within the subdivision. The claim-
ants moved for summary judgment, seeking a de-
claratory judgment that the City, as successor to
the County, was responsible for maintaining the
pipe. The City filed a cross motion for summary
judgment, seeking a declaratory judgment that the
HOA was responsible for the interceptor pipe. The
trial court denied the City’s motion and granted
summary judgment in favor of the claimants. The
Court of Appeals affirmed the trial court’s ruling in
tavor of the claimants.
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In a 6-3 decision, the Supreme Court affirmed
on the basis of the plain language of the plat, dedi-
cating the easement to the County (now the City)
“for the purpose of maintaining and operating
stormwater facilities.” The City’s argument that the
pipe was not a stormwater facility but a groundwa-
ter facility failed because no such distinction was
made in the relevant laws and language on the plat,
and evidence showed that the groundwater inter-
cepted by the pipe came from a variety of sources,
including stormwater.

The case demonstrates the importance of clear-
ly allocating the obligation to maintain dedicated
public facilities.

Eminent Domain: Authority of Public Utility
District to Condemn Easement on State-Owned
School Lands; Intervention by Environmental
Group with No Property Interest. Public Util-
ity District No. 1 of Okanogan County v. State of
Washington and Conservation Northwest, 182
Wn.2d 519, 342 P.3d 308 (January 29, 2015).2

This is the latest and perhaps last chapter in
the decades-long struggle of Okanogan County
PUD (“PUD”) to install an electric transmission line
in order to provide reliable service to residents of
Okanogan County.

PUD is a municipal public utility district
charged to conserve the state’s water and power
resources and supply public utility services to resi-
dents of Okanogan County.® To supply electricity
to the region, PUD operates a high-voltage trans-
mission line connecting the communities of Twisp,
Okanogan, and Pateros (the Loup-Loup line) and
a lower-voltage distribution line from Pateros to
Twisp (the Methow Valley Floor line). The existing
system has long experienced problems with reli-
ability, capacity, and line loss.* As a result, residents
have suffered excessive and costly line losses and
frequent power outages.

In 1996, PUD proposed the installation of
a new, higher-capacity transmission line from
Pateros to Twisp. The next 12 years were consumed
by scoping, preparation, public processes and litiga-
tion related to an Environmental Impact Statement
(“EIS”) identifying and analyzing the environmen-
tal impacts of, and alternatives to, the proposed
transmission line. The EIS ultimately was upheld by
the Court of Appeals in 2008° and review denied by
the Washington Supreme Court.

Installation of the proposed transmission line
required PUD to obtain an 11.6-mile easement
across school lands managed by the Washington
Department of Natural Resources (“DNR”). They
comprise a portion of the largest publicly owned
tract of shrub-steppe habitat in the Methow Valley.
Some of the lands currently are leased for cattle
grazing, generating about $3,000 of annual income
for the benefit of Washington schools. The grazing
leases expressly recognize that they are subject to
easement rights and provide remedies in the event
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that all or part of the land is condemned by a public
authority.

While the EIS challenges were pending, PUD
applied for the necessary easements over the school
lands, invoking DNR'’s easement application pro-
cess. PUD filed a formal application for the ease-
ments in October 2008 and was told the applica-
tion would be processed in two to three months.
At the time of the Supreme Court’s decision on
January 28, 2015, the application had been pend-
ing for over five years.

In late 2009, PUD filed a petition to condemn
the necessary easements in Okanogan County
Superior Court. Prior to the condemnation hearing,
Conservation Northwest (“CNW”) moved to inter-
vene. The trial court granted CNW a limited right
to intervene. CNW and DNR filed separate motions
for summary judgment, contending that PUD did
not have authority to condemn the school lands
because of their trust status and present use as graz-
ing land. The trial court denied these motions and
granted summary judgment in favor of PUD, up-
holding its authority to condemn the school lands.
Following summary judgment, there was no contest
to entry of the order on public use and necessity.

The trial court’s decision was appealed.
However, appellate review was stayed in order to re-
solve a dispute regarding the Washington Attorney
General’s duty to represent the Commissioner of
Public Lands in the matter.

Once appellate review proceeded, the Court of
Appeals held that PUD had authority to condemn
the school lands notwithstanding their trust status
and the lease of grazing rights, and agreed with the
trial court’s determination that PUD’s proposed use
of the easements would be compatible with DNR’s
use of the land. The court did not address the pro-
priety of CNW's intervention. The Supreme Court
granted DNR’s petition for review regarding PUD’s
condemnation authority and PUD’s cross-review
petition on the intervention issue.

On January 29, 2015, the Supreme Court up-
held CNW’s intervention and affirmed the deci-
sions of the trial court and Court of Appeals that
PUD had authority to condemn easements on the
school lands.

Intervention

PUD contended that CNW’s intervention was
unlawful because RCW 8.12.120 supersedes CR 24
and allows only those with compensable property
interests (i.e., those with real property interests with-
in the scope of a condemnation action) to be par-
ties to the condemnation proceeding. Alternatively,
PUD argued that the trial court’s CR 24 analysis
and ruling was erroneous. The Supreme Court
disagreed, reasoning that while RCW 8.12.120 re-
quires the joinder of those with compensable prop-
erty interests, the statute does not prohibit a court
from exercising its authority under the court rules.
This authority includes joining parties challenging
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a condemnor’s authority even though they have no
compensable property interest.

Condemnation Authority

DNR and CNW conceded on appeal that RCW
54.16.050 broadly authorized PUD to condemn
property rights, “including state, county, and
school lands” for a broad range of purposes, includ-
ing “transmission lines.” However, they contended
that the school lands through which PUD sought
to condemn easements were exempt from PUD’s
condemnation authority by virtue of their trust sta-
tus or present use for cattle grazing. The Supreme
Court disagreed, holding: (1) public utility dis-
tricts have express statutory authority to condemn
school lands held in trust by the state; (2) a present
or prospective public use does not categorically ex-
empt property from condemnation by a municipal
corporation, abrogating language to the contrary
in State ex rel. City of Cle Elum v. Kittitas County’;
(3) condemnation of an easement through school
lands by public utility districts does not violate
the Washington Constitution; and (4) the legisla-
tive grant of authority to public utility districts to
condemn school lands is not a breach of the state’s
fiduciary duties as trustee of school lands.

II. Washington Court of Appeals Decisions

Growth Board Erroneously Interpreted GMA’s
Protection of Water Quality and Quantity Re-
quirements in Ruling that County’s Comprehen-
sive Plan Rural Area Provisions were Noncom-
pliant. Whatcom County v. Western Washington
Growth Management Hearings Board, 2015 WL
754200, 344 P.3d 1256 (Wash. App. Div. I) (Feb-
ruary 23, 2015).

Whatcom County (“County”) successfully ap-
pealed a Growth Board ruling that challenged pro-
visions of the rural element of the County’s com-
prehensive plan were noncompliant with Growth
Management Act (“GMA”) requirements for the
protection of water availability and water qual-
ity. The exhaustive analysis and exposition of the
law on GMA’s requirements for local protection of
water resources, in the opinion authored by Judge
Cox, provides thorough guidance to local govern-
ments.

The court rejected the argument that the
County violated GMA requirements by deferring
to Ecology rules and policies regarding water avail-
ability, stressing the importance of cooperation and
consistency between the County and Ecology.

While acknowledging that the rural element of
the County’s comprehensive plan was required to
“protect” water quality, the court rejected the ar-
gument that the County had an obligation to not
merely “protect” but to “enhance” water quality:
“without firm instruction from the legislature to re-
quire enhancement, we decline to impose a duty to
enhance water quality.”®
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GMA Critical Area Regulations: Alternative
Pathway to Compliance with GMA Critical Ar-
eas Requirements through Voluntary Steward-
ship Program Is Available Only to Counties that
Officially Opt-in to Program. Protect the Penin-
sula’s Future v. Growth Management Hearings
Board, 2015 WL 686883, 344 P.3d 705 (Wash.
App. Div. II) (February 18, 2015).

Since at least 1999, Protect the Peninsula’s
Future (“PPF”) has been critical of Clallam County’s
critical areas ordinances (“CAO”). PPF successfully
appealed the County’s CAO in 1999 to the Western
Washington Growth Management Hearings Board
(“Board”). After the County modified the CAO in re-
sponse to the Board’s decision, PPF again petitioned
the Board and obtained a ruling that the CAO was
noncompliant and invalid. In the County’s appeal
of the Board’s ruling, the matter was remanded to
the Board for further proceedings.’

Before the Board could determine on remand
whether the CAO, as amended, was compliant,
the legislature in 2007 enacted a moratorium on
changes in GMA critical areas regulations. The
moratorium lasted until 2011 when the legislature
amended the GMA with provisions for a Voluntary
Stewardship Program (“VSP”), an alternative track
to achieving compliance with GMA’s critical ar-
eas regulatory requirements in certain agricultural
areas. A county electing to participate in the VSP
program was authorized to achieve compliance in
a number of ways, including the adoption of the
CAO of one of four counties—Clallam, Clark, King,
or Whatcom. Clallam County did not elect to par-
ticipate in the VSP.1°

In 2012, after the moratorium had expired, PPF
resumed its suspended compliance review before
the Board. The County moved to dismiss, claiming
that by enacting RCW 36.70A.735(1)(b), the legis-
lature had superseded the Board’s invalidation of
the County’s CAO, and the CAO was conclusively
compliant as a result of the legislation. The Board
agreed with the County’s interpretation of the ef-
fect of RCW 36.70A.735(1)(b) and dismissed PPF’s
petition: “[c]learly the legislature concluded the de-
velopment regulations of those four counties were
sufficiently protective of critical areas in areas used
for agriculture.” PPF appealed.

The Court of Appeals reversed the Board’s dis-
missal on the basis of the plain language of the VSP
statute that literally creates the alternative pathway
to achieving compliance with GMA's critical area
protection requirement only for counties that affir-
matively choose to participate in the VSP. The court
rejected the argument that the VSP should be con-
strued to avoid the absurd result that other counties
could achieve compliance by adopting Clallam'’s
CAOQ, but Clallam, itself, could not, without going
through the hoop of officially deciding to partici-
pate in the VSP. The court reasoned that the canon
of construction calling for statutory interpretations
that avoid absurd results applied only to ambiguous
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statutes, the VSP plainly provided that its alterna-
tive pathway was available only to counties electing
to proceed under the VSP, and, thus, only the legis-
lature could act to avoid the absurd result.!

GMA Mineral Resource Land Designation. Con-
crete Nor’'west v. Western Washngton Growth
Management Hearings Board, 342 P.3d 351
(Wash. App. Div. II) (February 3, 2015).

A gravel mine operator applied for an amend-
ment of the Whatcom County Comprehensive
Plan and Zoning Maps to designate a parcel of
the applicant’s property as mineral resource land
(“MRL"). The staff recommended approval, as did
the planning commission. However, the proposed
amendments to designate the proposed MRL were
not approved by a majority of the County Council.
The Growth Board upheld the County Council de-
cision, as did Thurston County Superior Court and
the Court of Appeals.

The court reasoned that the relevant compre-
hensive plan policies established criteria for desig-
nation of MRL, but did not establish a duty to desig-
nate, under the facts of this case, when the criteria
were satisfied. The applicable designation criteria
authorized denial of MRL designation in order to
protect water quality and other public interests
even when the property proposed for designation
satisfied the criteria for mineral resource land of
long-term commercial significance. In short, under
the applicable provisions of the County’s compre-
hensive plan, the County had authority, but not a
duty, to designate the proposed MRL.

Purchaser of Illegally Divided Lot has No Right
to Rescind under RCW 58.17.210 After Illegality
of Division has been Cured. Hoggatt v. Flores,
185 Wn. App. 764. 342 P.3d 359 (Feb. 1, 2015)

A 2004 illegal division of a four-acre parcel of
Cowlitz County land into an acre lot and a three-
acre lot is now cured and final after only 11 years
and two decisions by Division I of the Court of
Appeals.

To make a long story short, the Hoggatts illegal-
ly divided a four-acre parcel, which included their
former residence, into a three-acre parcel that they
retained for purposes of building a new home and
a one-acre parcel with their former home that they
sold to Flores. They did this illegally by simply hav-
ing two tax parcels created without complying with
state and local subdivision requirements.

Apparently because Hoggatts would have
been unable to obtain any permits to build their
new home on their illegal three-acre parcel under
RCW 58.17.210, they attempted to short plat the
two lots to legalize the division. However, Flores,
whose signature was required on the short subdi-
vision application, refused to sign unless Hoggatts
agreed to conditions that they found unacceptable.
Hoggatts went to court, seeking an order requir-
ing Flores to sign the application or, in the alter-
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native, an order requiring the County to process
the short plat application without Flores’ signature.
The trial court granted this relief to the Hoggatts,
and Flores’ first appeal was unsuccessful.!? Pursuant
to the first trial court decision and while the first
appeal was pending, the Hoggatts’ short plat appli-
cation was approved, curing the previously illegal
division. After remand to Cowlitz County Superior
Court and a subsequent change of venue to Clark
County Superior Court, Flores sought a ruling in
both courts that he had an absolute right to rescind
his purchase of his formerly illegally subdivided lot.
Both courts rejected his argument, and his second
appeal to the Court of Appeals was unsuccessful.

This saga finally ended in 2015 when the court,
in this case of first impression, held, on the basis of
the unambiguous language of RCW 58.17.210, that
the right to rescind may be exercised only until an
illegal division is cured. Because the illegal division
that produced Flores’ parcel had been cured and
his lot had become lawful before he unequivocally
sought rescission, that remedy was no longer avail-
able.

Richard L. Settle, Professor of Law at Seattle University
(formerly University of Puget Sound) School of Law from
1972 to 2002, now is Professor of Law Emeritus at the
Law School, teaching and lecturing in land use, environ-
mental, administrative, and property law on an occa-
sional basis. He has been of counsel with Foster Pepper
PLLC since 1985 and continues to actively practice land
use, environmental, administrative, and municipal law,
representing a wide variety of clients, consulting with
public and private law offices, serving as expert witness,
and mediating disputes. He has written numerous arti-
cles and papers on land use and environmental law, in-
cluding Washington’s Growth Management Revolution
Goes to Court, 23 Seattle U. L. Rev. 5 (1999); The
Growth Management Revolution in Washington: Past,
Present, and Future, 16 U. of Puget Sound L. Rev. 867
(1993); Regulatory Taking Doctrine in Washington:
Now You See It, Now You Don’t, 12 U. Puget Sound
L. Rev. 339 (1989). He is the author of two treatises:
Washington Land Use And Environmental Law And
Practice (Butterworth Legal Publishers, 1983); and
The Washington State Environmental Policy Act, A
Legal And Policy Analysis (1987, 1990-2012 annual
revised editions). He has been an active member of the
Environmental and Land Use Law Section of the WSBA,
having served on the Executive Board (1979-1985) and
as Chairperson-elect, Chairperson, and Past-Chairperson
(1982-1985); and Co-editor of the Environmental and
Land Use Law Newsletter (1978-1984). Recently, he
was Co-Lead of the Washington State Climate Action
Team SEPA Implementation Working Group and also
served on the Advisory Committee on SEPA and Climate
Change Impacts to the Washington State Department
of Ecology. Most recently, he served as a member of the
Department of Ecology SEPA Rule-Making Advisory
Committee established by the 2012 Legislature in
2ESSB 6406.
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Clean Water Rule: The Ebb and
Flow of “Waters of the US”

By Joanne Kalas, Riker Danzig Scherer
Hyland & Perretti LLP

On June 29, 2015, the Environmen-

tal Protection Agency (“EPA”) and

the Army Corps of Engineers (“Army
Corps”) published a final rule entitled “Clean Water
Rule: Definition of ‘Waters of the United States’”! to
go into effect on August 28, 2015. The Clean Water
Rule is described in its preamble as being a “defi-
nitional rule” that “does not establish any regula-
tory requirements,” but instead defines the scope
of waters regulated by the Federal Water Pollution
Control Act, 33 US.C. § 1251, et. seq. (“Clean Wa-
ter Act” or “CWA”).2 The definition of “Waters of
the United States” provides jurisdictional limits for
the EPA and Army Corps to address unpermitted
discharges to the nation’s water bodies in violation
of the CWA. This includes the authority to regu-
late the discharge of pollutants, including sewage
and industrial waste, via the National Pollution
Discharge Elimination System (“NPDES”) program
under § 4023 of the CWA, as well as the discharge of
oil and hazardous substances under § 311¢. Perhaps
most controversially, the definition determines the
extent of the federal government’s jurisdiction to
regulate the discharge of dredge and fill material to
federal wetlands under § 404 of the CWA.> Water
bodies that do not fall under federal jurisdiction are
otherwise left to the jurisdiction of the state where
the water is located. Nearly all U.S. states have as-
sumed at least partial authority from the federal
government to carry out permitting under § 402,
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including Washington State, yet only two states,
New Jersey and Michigan, have assumed authority
to carry out permitting under § 404.

The CWA makes illegal the “discharge of any
pollutant” with certain exceptions, including pur-
suant to permits under CWA §§ 402 and 404.5 The
statute itself defines a “discharge of a pollutant” as
“any addition of any pollutant to navigable wa-
ters from any point source ..... "7 The CWA defines
“navigable waters” as “waters of the United States,
including the territorial seas,” however, the CWA
does not define the term “waters of the United
States.”® The resulting void has spawned decades
of court battles and has left the Army Corps with
great latitude in determining the scope of its juris-
diction under the CWA when regulating discharges
to wetlands under § 404. Under the current rule,
the Army Corps routinely conducts case-by-case ju-
risdictional determinations regarding wetlands and
adjacent water bodies in deciding whether they fall
under the Army Corps’ permitting scope. This pre-
cludes the ability of landowners and developers to
make improvements upon or near federal wetlands
without a § 404 permit, which may be in addition
to permits or approvals needed under state law.

In promulgating the new Clean Water Rule,
which replaces prior regulations and guidance that
contained less specificity, the EPA and Army Corps
state that the intent of the rule is to provide greater
clarity, consistency, and predictability to the regu-
lated pubic regarding the scope of “waters of the
United States” in a way that is consistent with the
CWA, Supreme Court precedent, and science.’ The
new rule defines the following waters as “jurisdic-
tional by rule”: traditional navigable waters (such
as rivers, lakes, and bays), interstate waters (includ-
ing interstate wetlands), the territorial seas, and im-
poundments of, tributaries to, and waters adjacent
to otherwise jurisdictional waters. The Clean Water
Rule’s new definitions for “tributaries” and “adja-
cent” waters have sparked the most debate, with
critics of the rule claiming that they impermissibly
expand the jurisdiction of the CWA. The rule also
categorically excludes certain water bodies from the
definition, including waters previously excluded, as
well as new categories, such as prior converted crop-
land, groundwater, and certain ditches, which the
EPA states follows long-standing federal policy.'°

The new rule also provides for the continua-
tion of case-by-case jurisdictional determinations,
where “waters of the United States” include waters
having a “significant nexus” to traditional naviga-
ble waters, interstate waters, or the territorial seas,
including those within the 100-year floodplain and
4,000 feet of the high tide line or ordinary high wa-
ter mark of jurisdictional waters. This also includes
regional types of water, such as prairie pot holes,
western vernal pools, and Texas coastal prairie wet-
lands, that have a “significant nexus” to jurisdic-
tional waters. The definition of “significant nexus”
in the rule is based on the test in Justice Kennedy’s
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concurring opinion in Rapanos v. U.S.,'* which was
one of 5 opinions in a highly divided court where
no majority rule emerged. See also EPA and Army
Corps Guidance Memorandum, Dec. 2, 2008 (im-
plementing opinions in Raponos). The new rule
states that water bodies, including wetlands, have
a “significant nexus” if they, “either alone or in
combination with similarly situated waters in the
region, significantly affect the chemical, physical,
and biological integrity” of traditional navigable
waters, interstate waters, or the territorial seas.!?

The application of the new “significant nexus”
definition could result in a determination of federal
jurisdiction over a water body that would not have
resulted under the current rule. For example, the
Army Corps, Seattle District, has determined that
isolated wetlands do not fall under federal jurisdic-
tion where they are not adjacent and have no sur-
face connection to traditionally navigable waters
and have no effect on interstate commerce. Under
the new rule, further analysis is required regarding
whether a “significant nexus” exists before making
the same determination. However, because isolated
wetlands are regulated under Washington state law,
an entity wishing to place fill into an isolated wet-
land still must seek approval from the Department
of Ecology, regardless of whether it must also seek
a § 404 permit from the Army Corps. Because it
can potentially create an extra layer of federal over-
sight, the “significant nexus” test is criticized by op-
ponents of the rule as unnecessarily expanding the
jurisdiction of the federal government under the
CWA.

The EPA and Army Corps have responded to
criticism by stating that definitions with heightened
specificity, such as the identification of categori-
cally jurisdictional waters, provide greater clarity,
predictability, and consistency in jurisdictional out-
comes that are provided earlier in the development
process to the benefit of the regulated community.
Prior to implementation of the current rule, deter-
minations of what tributaries and adjacent waters
fall under the scope of the CWA is left largely to
Army Corps staff performing case-by-case jurisdic-
tional determinations in the field, which could be
subjective and unpredictable because of less clarity
in applicable regulations and guidance.

The Clean Water Rule has resulted in contin-
ued debate over the jurisdiction of the EPA and
Army Corps to regulate discharges to the nation’s
water bodies under the CWA. It has already been
challenged in various federal courts with mul-
tiple lawsuits by over a dozen states and industry
groups stating that the rule is ultra vires and uncon-
stitutional, and by environmentalists that focus
on challenges to the categorical exclusions in the
rule. In addition, separate legislative challenges are
making their way through each house of Congress
that would require the EPA to redraft the rule.”® The
Congressional Budget Office estimates that imple-
menting S. 1140, currently due for full U.S. Senate
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review this summer, would cost $5 million from
2016 to 2020 for the EPA and Army Corps to de-
velop a new proposed rule.

As of the writing of this newsletter, in at least
one of the lawsuits, a request for a preliminary in-
junction to prevent the rule from going into effect
has been filed, which is scheduled to be heard be-
fore the rule’s scheduled effective date of August
28th. Regardless of the legal avenue by which it
travels, a challenge to the Clean Water Rule in one
form or another is likely to eventually result in a
petition for certiorari to the U.S. Supreme Court.
Given the potential for split decisions among the
circuits due to the varying jurisdictions where suits
have been filed, the Court may feel compelled to
grant review on this basis.

If the rule goes into effect in its current form, it
remains to be seen whether the critics of the rule, its
supporters, or the federal government will be cor-
rect in predicting its effect: will the rule drastically
expand EPA’s and the Army Corps’ jurisdiction and
regulatory scope; will it result in greater clarity and
predictability for the regulated community when
developing land; or will it to some extent do both?

Joanne Kalas is an Associate Attorney with the
Environmental Law Group at Riker Danzig Scherer
Hyland & Perretti LLP in Morristown, New Jersey. She
is licensed to practice in New Jersey, New York, and
Washington state and assists clients with litigation,
regulatory, and transactional matters arising under fed-
eral and state environmental laws.
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The Power to Say “No”: SEPA’s
Substantive Authority and
Controversial Fossil Fuel Projects

X NN W N

By Jan Hasselman, Earthjustice

Introduction
The State Environmental Policy
Act (“SEPA”) is Washington's core
environmental policy and review
statute. Like its federal counterpart, the National
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Environmental Policy Act (“NEPA”), SEPA broadly
serves two purposes: first, to ensure that government
decision-makers are fully apprised of the environ-
mental consequences of their actions, and second,
to encourage public participation in the consider-
ation of environmental impacts.! For decades, SEPA
has served these purposes effectively, requiring full
environmental reviews for projects with significant
environmental impacts, and providing an efficient
process to screen and potentially mitigate projects
with less significant impacts, without full reviews.

But SEPA is more than a purely “procedural”
statute that encourages informed and politically ac-
countable decision-making. In enacting SEPA, the
state legislature gave decision-makers the affirma-
tive authority to condition or even deny projects
where environmental impacts are serious, can’t be
mitigated, or collide with local rules or policies.
This authority, like all government authority, is not
boundless: the denial of a project must be made on
the basis of policies adopted by the relevant govern-
ment body in light of significant adverse impacts
that cannot be reasonably mitigated. This authority
has been exercised relatively sparingly. Indeed, in
some cases, decision-makers are unaware that they
even have it, and incorrectly believe that as long as
proposals comply with all applicable development
codes, then agencies have no choice but to approve
the project.

The importance of SEPA’s substantive author-
ity—the power to say no—has never been higher.
Recent shifts in international energy markets and
domestic supplies have put Washington state at the
center of a national debate over the transportation
of fossil fuels. With its proximity to both domes-
tic sources of coal and oil, as well as international
Pacific Rim markets, Washington is being targeted
to serve as a transportation hub for numerous coal
and crude oil projects. These projects involve a
number of serious environmental, economic, and
cultural impacts of great concern to the public: coal
stockpiles will blow dust into surrounding commu-
nities, oil projects threaten spills and explosions,
and vast increases in train and marine traffic threat-
en to disrupt communities and commerce along
transit corridors throughout the state. Additionally,
building new infrastructure for mining, transport-
ing and exporting fossil fuels threatens to under-
mine Washington'’s efforts to reduce emissions of
greenhouse gases and mitigate the worst impacts of
climate change.

This article seeks to inform the debates over
these projects, and others like them. It explains in
greater detail what communities can consider in
their SEPA reviews, why consideration of certain
impacts like rail traffic is not pre-empted by federal
laws, and how SEPA’s substantive authority can be
exercised to condition or even deny fossil fuel proj-
ects that present unacceptable impacts.
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I. SEPA Requires Evaluation of All of the
Risks and Impacts of Proposed Fossil
Fuel Projects.

In adopting SEPA, the state legislature declared
the protection of the environment to be a funda-
mental state priority.? SEPA declares that “[t]he
legislature recognizes that each person has a fun-
damental and inalienable right to a healthful envi-
ronment and that each person has a responsibility
to contribute to the preservation and enhancement
of the environment.”? This policy statement, stron-
ger than a similar statement under the National
Environmental Policy Act (“NEPA”), “indicates in
the strongest possible terms the basic importance
of environmental concerns to the people of the
state.”* At the heart of SEPA is a requirement to
tully analyze the environmental impact of govern-
ment decisions that have a significant impact on
the environment.> Under SEPA, a full environmen-
tal impact statement (“EIS”) is required for any ac-
tion that has a significant effect on the quality of
the environment.® Significance means a “reason-
able likelihood of more than a moderate adverse
impact on environmental quality.”’

A critical threshold question in assessing pro-
posed fossil fuel transportation projects relates to
the “scope” of the impacts that can be considered in
SEPA review. The scope of the EISs for big coal and
oil projects has generated substantial controversy,
in part because many of the impacts of greatest
concern to the public are physically and temporally
distant from the projects themselves. For example,
coal and oil terminals on the coast would result in
dramatic increases in train traffic throughout the
state and beyond; in addition to the traffic, there are
risks of spills, pollution, and even catastrophes like
the one in Lac Megantic, Quebec, where 47 people
were killed when a train carrying Bakken crude oil
derailed in the center of town. Similarly, shipping
oil via tanker through commercially and culturally
important waterways like the Salish Sea, Columbia
River, and Grays Harbor raise questions about risks
of spills and interference with fishing and other
users. People are also deeply concerned with the
climate impacts of these projects. For example, by
providing huge volumes of low-cost Powder River
basin coal new access to Pacific markets, will these
projects facilitate more consumption of coal that
turther disrupts the climate?

Although initially disputed by project propo-
nents, the legal duty under SEPA is quite clear: these
physically or temporally distant impacts must be
considered under SEPA—anything less is reversible
error. The issue appears to be settled, as the vast ma-
jority of such impacts are already being considered
in projects under SEPA review.

Under SEPA’s governing regulations, a SEPA
document must fully evaluate all of the direct, in-
direct, and cumulative effects of projects.® While
SEPA itself does not define direct, indirect, and cu-
mulative impacts, NEPA does, and these definitions
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have been borrowed for use in interpreting SEPA.’
Indirect impacts are “caused by the action and are
later in time or farther removed in distance, but are
still reasonably foreseeable.”!® Cumulative impacts
include “the impact on the environment which
results from the incremental impact of the action
when added to other past, present, and reasonably
foreseeable future actions regardless of what agency
(Federal or non-Federal) or person undertakes such
other actions. Cumulative impacts can result from
individually minor but collectively significant ac-
tions taking place over a period of time.”!! Also im-
portant in the context of fossil fuel transportation
are impacts with a low likelihood but high conse-
quences, like spills from rail or marine transporta-
tion.!? Importantly, the regulations specifically di-
rect that an “agency shall not limit its consideration
of a proposal’s impacts only to those aspects within
its jurisdiction, including local or state boundar-
ies.”!3

Washington’s courts and hearings bodies are
only starting to grapple with these important is-
sues, but the conclusions so far are consistent: in-
direct impacts of fossil fuel transportation projects,
including transportation of the fossil fuels to and
from proposed terminals, must be considered in
the SEPA process. For example, in Quinault Indian
Nation v. Hoquiam, the Shorelines Hearings Board
vacated modified determinations of non-signifi-
cance (“MDNSs”) for two crude oil terminals in
Grays Harbor for failing to adequately consider the
cumulative and indirect impacts of rail and vessel
traffic.! Similarly, in a recent decision in Skagit
County, the county Hearing Examiner invalidated
an MDNS for a rail project at the Shell refinery in
Puget Sound because it failed to take into account
the risk of rail accidents in places physically distant
from the refinery itself.!> Presented with extensive
information regarding the risks of oil spills or fires
from trains in heavily populated or environmen-
tally sensitive areas along the rail route, the final
decision concludes that the County “severely trun-
cated” the inquiry by “reducing it to such a limited
geographic scope.”!® Shell’s attempt to have this de-
cision overturned by the Skagit Superior Court was
rejected in May of 201S5.

The requirement to study indirect impacts as-
sociated with coal and oil terminals is equally clear
under SEPA’s federal analogue, NEPA. For example,
in Mid-States Coalition for Progress v. Surface Transp.
Bd.," the Eight Circuit Court of Appeals agreed that
an EIS for a rail project was required to study the
potential increased long-term demand for coal that
could arise if the project was built. Similarly, in
Border Plant Working Group v. Department of Energy,'8
a court invalidated an EIS for power transmission
lines because the decision-maker failed to consider
the impacts of the operation of the Mexican power
plants linked to the lines. Recent EISs for controver-
sial projects like the Tongue River Railroad and the
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Keystone XL evaluate potential market impacts on
fossil fuel production and consumption.

In the EIS processes that have already start-
ed, the Washington State Department of Ecology
(“Ecology”) and other co-lead agencies have been
clear that the scope of the EISs will include indi-
rect impacts distant from the projects themselves
of chief concern to the public. For example, in
announcing the scope of the EIS for the Gateway
Pacific Terminal near Bellingham, Washington,
Ecology confirmed that the EIS would look at—in
addition to the obvious onsite impacts like wet-
lands fill, habitat loss and pollution—impacts of
increased rail and marine vessel traffic throughout
the state and even beyond.?° Similarly, the EIS will
consider impacts to climate from increased coal
combustion that could occur if the project is au-
thorized.! The same is true for the coal terminal in
Longview, and the proposed oil terminals in Grays
Harbor and Vancouver.?*

In sum, SEPA is broadly worded to require con-
sideration of environmental impacts, and it directs
agencies to act “to the fullest extent possible” when
assessing the environmental impact of a proposal.
SEPA rules direct lead agencies to look beyond their
jurisdictional boundaries for environmental im-
pacts that are likely, and not merely speculative,
that could occur as a result of the proposed project.
Because the projects involve transportation of sig-
nificant volumes of fossil fuels to and from the proj-
ect, these impacts are reasonably foreseeable causes
of the projects, and must be included in the EISs.
The SEPA EISs underway for various projects appear
to be embracing these duties and a full discussion of
potential impacts in the EISs is expected.

II. Consideration of Rail-Related Impacts
Under SEPA is Not Preempted by Federal
Law.

Advocates for new fossil fuel transportation in-
frastructure like to perpetuate the myth that since
rail and marine transportation is regulated under
federal law, consideration of its effects under SEPA
is federally preempted. Federal preemption can be
a genuine issue when it comes to local efforts to
regulate rail activities—although federal preemp-
tion is not quite as sweeping as some seem to think,
there are plainly limits on what local jurisdictions
can do to regulate or manage railroads.? But the
notion that lead entities engaged in SEPA reviews
must pretend that these impacts simply don’t ex-
ist is a significant overreach. There are two reasons
why consideration of rail impacts caused by fossil
fuel transportation projects is not preempted by
federal law.

First, the law is clear: to even potentially fall
under federal preemption, the activity in question
must be undertaken by “rail carriers.”?* Because
rail carriers are regulated by a federal agency, the
Surface Transportation Board (“STB”), and major
rail construction projects are subject to NEPA, fed-
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eral preemption of major rail carrier projects makes
some sense.

There is ample precedent dealing with the ap-
plication of preemption to “transloading” facilities
and other terminals that ship or receive goods by
rail. The STB has developed a clear standard: unless
the facilities are owned or operated by the railway
itself, the question of federal preemption does not
even arise.?® For example, in the recent SEA-3 order,
the STB rejected the argument that federal preemp-
tion barred local analysis of a liquefied petroleum
gas rail terminal on land leased from the railway.
“The Board’s jurisdiction extends to rail-related ac-
tivities that take place at transloading facilities if the
activities are performed by a rail carrier, the rail car-
rier holds out its own service through a third party
that acts as the rail carrier’s agent, or the rail carrier
exerts control over the third party’s operations.”?°

None of the proposed Washington projects
cross this threshold inquiry because the proponents
are not rail carriers like BNSF or Union Pacific, nor
are the projects to be controlled by the rail carriers.
Instead, the terminals are simply potential custom-
ers of the railway. The STB does not regulate these
projects, nor is it analyzing them under NEPA. It
has never been the case that everything with a con-
nection to the railroad falls under ICCTA’s preemp-
tion provision. There does not appear to be a single
case, from any federal, state, or local jurisdiction in
the nation that has applied federal preemption to
prevent consideration of rail-related impacts of a
non-railway project.

Second, even if one were to imagine a fossil fuel
transloading project was being carried out by a rail
carrier itself—so far, a purely academic exercise—
it does not necessarily mean that consideration of
impacts of rail under SEPA is preempted. ICCTA ex-
pressly preempts state law related to the regulation
of rail transportation.?” “ICCTA preemption only
displaces ‘regulation,’ i.e., those state laws that may
reasonably be said to have the effect of ‘managing’
or ‘governing’ rail transportation and permits the
continued application of laws having a more remote
or incidental effect on rail transportation.”?® “The
text of [the ICCTA], with its emphasis on the word
regulation, establishes that only laws that have the
effect of managing or governing rail transportation
will be expressly preempted.”?* Accordingly, where
local communities attempt to regulate the railroad
itself—for example, by enacting local rules spe-
cifically enacted to limit air pollution from idling
trains—those efforts can be preempted.3°

A handful of cases deal expressly with the ques-
tion of whether local environmental reviews of rail
projects (under SEPA-like statutes) are preempted,
and reveal that it’s a nuanced and fact-specific
analysis focusing on the level of interference with
rail operations. For example, in County of Amador
v. El Dorado County Water Agency, a California court
declined to find preemption of the California
Environmental Quality Act (“CEQA”), a similar
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California environmental review statute, in an en-
vironmental review of a rail project.

The environmental review contemplated by
[the California Environmental Quality Act]
serves an informational purpose. This review
does not impose conditions or mandate how
a project should be run. It simply explains the
effects of the project, reasonable alternatives,
and possible mitigation measures “so that the
public can help guide decision makers about
environmental choices.”3!

In another case, however, the STB found that a
CEQA review of a high-speed rail project was pre-
empted because it was a “preclearance requirement
that, by its very nature, could be used to deny or
significantly delay an entity’s right to construct a
line that the Board has specifically authorized, thus
impinging upon the Board’s exclusive jurisdiction
over rail transportation.”*? The STB emphasized
that this subject rail line was under its jurisdiction,
had been reviewed pursuant to NEPA, and had al-
ready been approved.®

In so ruling, the STB emphasized that “not all
state and local regulations that affect rail carriers”
are preempted by federal law. Such regulation is
appropriate “where it does not interfere with rail
operations” and that police powers to protect the
public health and safety remain as long as they “do
not unreasonably burden interstate commerce.”3*
The Board laid out a list of different kinds of local
regulations that had been found permissible under
this standard, including requirements to: (a) share
information; (b) use “state or local best manage-
ment practices” when they construct facilities; (c)
implement “precautionary” measures at facilities,
as long as fairly applied; (d) meet periodically with
citizens’ groups and government officials to discuss
concerns; and (e) submit environmental monitor-
ing to local agencies.

As Skagit County Superior Court Judge Michael
Rickert ruled from the bench in dismissing Shell’s
effort to obtain judicial review over the Hearing
Examiner’s conclusion that an EIS is required for
the Shell refinery crude-by-rail terminal, federal
preemption limits what jurisdictions can do to
regulate rail—it does not impose limits on what
they can consider. That makes sense, since there are
many things that a jurisdiction may wish to do in
response to the information collected under SEPA
that raise no preemption concerns at all. For ex-
ample, in light of the risks posed by oil train derail-
ments, a lead entity may wish to use its zoning and
other land use authorities to limit new construc-
tion near the rail lines. Alternatively, it may elect to
focus greater attention on its emergency response
capabilities, or call for greater public participation
and education. None of these outcomes would run
afoul of preemption limits—but they also could not
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be contemplated if the jurisdiction was preempted
from even analyzing rail-related effects.

In short, local communities will likely run into
preemption arguments if they seek to regulate actu-
al railroad projects or activities: setting local emis-
sions standards for trains, or design specifications
for crude oil tank cars. They should not run into
any preemption arguments at all regulating non-
rail carrier projects like terminals (unless they are
under the direct control of the railroads), or consid-
ering rail-related impacts under SEPA.

III. SEPA Provides Substantive Authority to
Condition or Deny Proposed Fossil Fuel
Projects.

Having established that lead entities are both
authorized and obligated to consider the full range
of direct, indirect, and cumulative impacts—includ-
ing impacts associated with rail and marine trans-
portation, and downstream impacts of fossil fuel
combustion—and that such consideration is not
barred by principles of federal preemption, the next
question is what they can do with such informa-
tion. Of course, the purpose of SEPA is not to gen-
erate the information for its own sake. Rather, the
purpose of SEPA is to inform an underlying substan-
tive decision; e.g., whether or not to grant some un-
derlying permit or authorization to take action that
potentially affects the environment.*® Accordingly,
the information developed under SEPA on indirect
and cumulative impacts of fossil fuel projects is in-
tended to inform the ultimate permitting decision.

On this point, SEPA is explicit. It provides sub-
stantive authority for government agencies to con-
dition or even deny proposed actions—even where
they meet all other requirements of the law—based
on their environmental impacts.*®> As one treatise
points out, when this premise was challenged by
project proponents early in SEPA’s history, “the
courts consistently and emphatically responded
that even if the action previously had been ministe-
rial, it became environmentally discretionary with the
enactment of SEPA.”*’

Courts have repeatedly recognized that this de-
nial authority exists, even where projects otherwise
comply with all relevant applicable codes. Indeed,
the state Supreme Court explicitly affirmed that
“under the State Environmental Policy Act of 1971
a municipality has the discretion to deny an appli-
cation for a building permit because of adverse envi-
ronmental impacts even if the application meets all
other requirements and conditions for issuance.”3®
An appeals court similarly affirmed that “counties
therefore have authority under SEPA to condition
or deny a land use action based on adverse environ-
mental impacts even where the proposal complies
with local zoning and building codes.”?** There are
numerous other examples.

The complete text of the applicable language
bears repeating in full:

Environmental & Land Use Law



The policies and goals set forth in this chap-
ter are supplementary to those set forth in
existing authorizations of all branches of gov-
ernment of this state, including state agen-
cies, municipal and public corporations, and
counties. Any governmental action may be
conditioned or denied pursuant to this chap-
ter: PROVIDED, That such conditions or deni-
als shall be based upon policies identified by
the appropriate governmental authority and
incorporated into regulations, plans, or codes
which are formally designated by the agency
(or appropriate legislative body, in the case
of local government) as possible bases for the
exercise of authority pursuant to this chap-
ter. Such designation shall occur at the time
specified by RCW 43.21C.120. Such action
may be conditioned only to mitigate specif-
ic adverse environmental impacts which are
identified in the environmental documents
prepared under this chapter. These condi-
tions shall be stated in writing by the decision
maker. Mitigation measures shall be reason-
able and capable of being accomplished. In
order to deny a proposal under this chapter,
an agency must find that: (1) The proposal
would result in significant adverse impacts
identified in a final or supplemental environ-
mental impact statement prepared under this
chapter; and (2) reasonable mitigation mea-
sures are insufficient to mitigate the identified
impact. Except for permits and variances is-
sued pursuant to chapter 90.58 RCW, when
such a governmental action, not requiring a
legislative decision, is conditioned or denied
by a nonelected official of a local governmen-
tal agency, the decision shall be appealable
to the legislative authority of the acting local
governmental agency unless that legislative
authority formally eliminates such appeals.
Such appeals shall be in accordance with pro-
cedures established for such appeals by the
legislative authority of the acting local gov-
ernmental agency.*

This authority is amplified in Ecology’s SEPA
regulations, which lay out additional procedures
and requirements for conditioning or denial pursu-
ant to SEPA’s substantive authority.*! For example,
in order to deny a proposal under SEPA, an agency
must find that “reasonable mitigation measures are
insufficient to mitigate the identified impact.”+*

In other words, communities that are review-
ing proposed projects have the discretion to deny
those projects, as long as: (a) the denial is based on
an appropriate policy that is incorporated into lo-
cal codes or rules; (b) the community finds that the
project would result in significant adverse impacts;
and (c) “reasonable mitigation measures” cannot
mitigate those impacts. These criteria are likely to
be scrutinized closely by the courts when entities
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use their substantive SEPA authority to deny a proj-
ect.® Even so, in the case of major fossil fuel in-
frastructure projects, like coal and oil terminals, it
should not be difficult to satisfy these criteria.

With respect to the first criterion, jurisdictions
have numerous policies to protect the public’s
health, safety, and welfare that they could invoke
to justify denial. Jurisdictions also have policies to
avoid contributing to climate change which could
be invoked. For example, Cowlitz County (which
is the co-lead agency for the Millennium Bulk
Terminals coal export project EIS) has adopted a
code provision laying out policies “as possible bases
for the exercise of authority under SEPA.”#* That
code provision incorporates by reference “state and
federal statutes and regulations” that are designed
to protect human health and the environment. In
other words, Cowlitz County has explicitly incor-
porated all of the Washington state policies intend-
ed to address the threat of climate change, which
could provide a basis for the County to deny proj-
ects that conflict with those policies.*

Skagit County, which will be considering
whether to authorize yet another crude oil rail
terminal adjacent to Puget Sound, similarly has
identified a number of policies that may be used
to deny or condition that terminal under SEPA.*
The adopted policies are sweeping, including a
“fundamental and inalienable right to a health-
ful environment” for all people, and a goal of “[a]
chiev[ing] a balance between population and re-
source use which will permit high standards of liv-
ing and a wide sharing of life’s amenities.” Skagit’s
substantive SEPA authorities explicitly incorporate
its development, health, and safety codes, as well as
its comprehensive plan and Shorelines master pro-
gram.? Thus, the County’s explicit SEPA authorities
include—among many other things—its critical ar-
eas ordinance, which declares that “certain species
of fish and wildlife represent important historic,
cultural, recreational and economic resources” and
that the County seeks “to protect fish and wildlife
populations and their associated habitats.”*® Given
that unusually explosive crude oil will be transit-
ing critically important areas for salmon spawning,
rearing, and migration, such policies could be used
to support a denial of another crude oil transporta-
tion project.*

As to the second criterion, whether or not EISs
for major fossil fuel projects will identify “signifi-
cant” impacts of course remains to be seen—not
even a draft EIS for any Washington project has
been completed at this point. However, it does not
require a great leap of the imagination to assume
such impacts will be identified; after all, an EIS is
not even performed unless the lead entity con-
cludes that there are potentially significant effects.
Numerous public, tribal, and expert commenters
have identified a wide range of serious concerns as-
sociated with these projects, including the substan-
tial risk of derailments, spills, and explosions from
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unit trains carrying crude oil, heightened risks of
oil spills and accidents from marine shipping of fos-
sil fuels, and contribution of the projects to green-
house gas pollution. For example, in finding that
the Shell refinery crude-by-rail terminal required an
EIS, the Skagit County hearing examiner repeatedly
pointed to the dangers inherent in shipping crude
oil by rail through populated and environmentally
sensitive areas and found little evidence that the
County had adequately scrutinized whether federal
and state regulations—and oil spill response capa-
bilities—were adequate to prevent additional acci-
dents. Similarly, while not explicitly ruling on the
issue, the Shorelines Hearings Board observed that
it found “troubling” the failure to adequately con-
sider risks of oil spills, seismic events, greenhouse
gasses, and impacts to cultural resources.>°

The “significance” of the projects’ effects is
highlighted by their cumulative nature. As noted
above, consideration of cumulative effects is plain-
ly mandatory, and the large number of fossil fuel
related projects in Washington state—in particu-
lar, their shared use of the state’s rail systems and
waterways—presents serious questions of cumula-
tive effects. These concerns formed the basis for the
Shorelines Hearings Board summary judgment de-
cision in the Quinault case, in which SEPA determi-
nations were invalidated for failing to consider the
cumulative effects of similar projects.’! Similarly,
the Skagit County Hearing Examiner highlighted
other similar projects transporting crude oil in the
region, finding that the County had failed to per-
form any meaningful analysis of cumulative effects
at all.’? Indeed, the Hearing Examiner observed that
the 11 proposed or operating crude-by-rail projects
in Oregon and Washington would involve sig-
nificantly more crude oil transportation than the
Keystone XL pipeline.>® Collectively, environmen-
tal reviews are underway for projects that would
add scores of new unit trains—carrying open cars of
coal or unsafe tank cars of unusually combustible
crude oil—to the state’s rails. Even if one project,
standing alone, didn’t present significant concerns,
the cumulative nature of these shared effects cross-
es that boundary.

Finally, as to the third criterion, it is likely that
lead entities will not be able to identify mitigation
measures that are “reasonable” and “capable of be-
ing accomplished” that actually mitigate the risks.
Many of the impacts of these projects—vast increas-
es in train and marine vessel traffic, and attendant

projects will result in significant increases in fossil
tuel consumption, leading to increased greenhouse
gas emissions, it is difficult to imagine suitable miti-
gation to offset those emissions.

IV. Conclusion

In sum, state and local government agencies
are justifiably concerned about authorizing major
new industrial facilities in their jurisdictions that
involve the transportation and management of
large volumes of fossil fuels like coal and oil. They
are hearing from their constituents and the public
that these projects present serious environmental
hazards and collide with community values. It is
important that they understand that they have the
right to say “no” to these projects, even where the
projects meet all other requirements of local codes.
As long as SEPA lead entities identify serious envi-
ronmental impacts in the EISs that cannot be ad-
equately mitigated under existing legal restrictions,
and as long as they connect their decisions with
existing SEPA policies, they have the authority to
condition or deny those projects outright. As long
as their reasoning is well explained and supported
by the evidence in the administrative record, such
denials should be upheld in any subsequent legal
challenges.
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Potential Vulnerabilities and
Best Practices for Integrating
the Legalization of Recreational
Marijuana into Local Land Use
and Planning Schemes

By Ash Miller and
Alanna Peterson, K&L
Gates

Introduction

Washington is only
the second state to legalize recreational marijuana
and the state is currently implementing a legal
framework for taxing and regulating recreational
marijuana for the first time in state history. Although
the Washington State Liquor and Cannabis Board
(“LCB”) is responsible for developing rules and reg-
ulations governing the production, processing, and
retail sale of recreational marijuana, the burden of
integrating those rules and regulations with local
land use plans falls squarely on local jurisdictions.
Local governments have been placed in the often
difficult position of deciding how the legalization
of recreational marijuana fits into the communi-
ty’s vision for future development while balancing

community values, needs, and goals.
The complexity of these issues is compound-
ed by the recent passage of a law reconciling
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Washington’s recreational and medical marijuana
industries.! Among other changes, the LCB’s juris-
diction was expanded to include medical marijua-
na, which previously had been largely unregulated.
State licenses will now be required to grow, process,
or sell medical marijuana, imposing stringent re-
strictions on existing collective gardens and dispen-
saries. Local jurisdictions will assume a secondary
role in regulating these new LCB-registered coop-
eratives.> As of the time of this writing, the state
legislature passed a law allocating tax revenue from
marijuana businesses towards jurisdictions that al-
low such uses,® signaling an increased pressure on
local jurisdictions to integrate marijuana-related
uses into existing land use and planning policies.
The development, implementation, and en-
forcement of these new laws at the state and local
level raises unique and complex legal issues, and
local governments are exposed to significant risk
when making both legislative and administrative
decisions involving marijuana. This article (1) high-
lights the need to integrate existing local regulatory
schemes, including development regulations and
Comprehensive Plans, with the legalization of rec-
reational marijuana and (2) suggests best practices
for neutralizing those vulnerabilities, including
updating comprehensive plans, revisiting existing
development regulations, and ensuring compliance
with the State Environmental Policy Act (“SEPA”).

The Legalization of Marijuana: State and Local
Roles

State and local agencies share the responsibil-
ity of implementing and enforcing the legalization
of marijuana, although the interplay between those
roles is often unclear.

The LCB is responsible for developing rules and
regulations governing marijuana production, pro-
cessing, and retail licenses. Prior to adopting those
rules and regulations, the LCB completed an en-
vironmental checklist and issued a determination
of nonsignificance (“DNS”) pursuant to the State
Environmental Policy Act (“SEPA”), which requires
state actions to analyze and incorporate environ-
mental considerations into the decision-making
process.* The LCB’s policies and procedures rely
upon the assumption that local governments will
address the potential environmental impacts of in-
dividual marijuana operations, as required by SEPA.
In short, the LCB only analyzed its issuance of li-
censing regulations — it has yet to undertake any
environmental analysis of any specific marijuana
facility for which the LCB issues a license. Instead,
the LCB left that work to local jurisdictions if and
when the local jurisdiction is asked to issue land use
approvals.

In addition to acquiring a marijuana license
from the LCB, prospective marijuana producers and
processors must also comply with other applicable
state and local requirements, including zoning
codes, land use regulations, SEPA, and Washington
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state laws regulating air pollution (RCW 70.94),
waste management (RCW 70.95 and 70.105), water
pollution (RCW 90.48), and the use of groundwater
(RCW 90.44) .5

Statewide, each county and municipality must
decide how marijuana production and processing
will fit into existing zoning restrictions and permit-
ting schemes.® This task is especially difficult given
that local jurisdictions necessarily could not have
contemplated the legalization of marijuana when
they implemented their existing comprehensive
plans and land use regulations. Some counties and
municipalities have issued moratoriums on marijua-
na production and processing.” Others have issued
ordinances outlining specific zoning restrictions for
the production and processing of marijuana, in ad-
dition to other limitations.® Some have decided not
to enact any new restrictions, and will instead treat
marijuana production as traditional agriculture or
farming under existing zoning restrictions. In ad-
dition, 61 cities and four counties have prohibited
marijuana uses outright.® Planners and applicants
must also juggle this complex and evolving legal
landscape when making what would normally be
routine permitting decisions.

The Land Use Planning Process

Local governments engage in the planning
process to ensure that the present and future de-
velopment of the municipality is consistent with
values, needs and goals of the community. The
planning process involves both legislative actions,
which outline community values and standards in
comprehensive land use plans and development
regulations, and administrative actions, which ap-
ply those community values and standards to site-
specific projects.

The Growth Management Act (“GMA”"),
Chapter 36.70A RCW, establishes policies and pro-
cedures that local governments must follow in de-
veloping comprehensive plans and development
regulations. Consistent with those policies and pro-
cedures, local governments develop comprehensive
land use plans that apply statewide planning goals
to the specific values, needs, and goals of the com-
munity. Local governments then implement those
comprehensive plans through regulatory ordinanc-
es, such as zoning codes.

Local governments have broad discretion to
create policies and procedures, and these local regu-
latory frameworks vary widely. For example, within
limits set by state law, local governments decide
what types of proposals require environmental
review, notice to adjacent landowners, or public
comment. Local governments shape the present
and future pattern of development in their jurisdic-
tion by enacting zoning districts and deciding what
types of activities and development are permitted
in them. Local jurisdictions can also shape develop-
ment by deciding what types of administrative and
quasi-judicial processes are available to landowners,
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permit applicants, or interested parties that oppose
certain development proposals or countywide poli-
cies.

The city council and board of county commis-
sioners have the ultimate authority to make land
use and planning decisions. The city council or
board appoints members to planning commissions,
which are groups of citizens that make recommen-
dations to the council or board on changes to the
comprehensive plan or regulatory ordinances. In
many jurisdictions, the planning commission also
reviews site-specific land use approvals, such as
variances or rezones. Some local jurisdictions also
have a board of adjustment or hearing examiner,
which hears appeals of land use decisions. In other
jurisdictions, the planning commission, council, or
board may assume this role. Other jurisdictions in-
stead hire a hearing examiner to serve the role of
the board of adjustment and sometimes also to take
the place of the planning commission in hearing
applications for land use permits.

Potential Risks and Best Practices: Integrating
the Legalization of Marijuana into the Existing
Regulatory Framework for Land Use and
Planning

Local governments will likely make a combina-
tion of both legislative and administrative decisions
to determine how to reconcile the existing regula-
tory framework with the legalization of marijuana.
This task is particularly difficult given the novelty
of legal marijuana use—local governments could
not have contemplated the legalization of mari-
juana when they developed comprehensive plans
and development regulations. Local jurisdictions
need to make both administrative decisions, such
as site-specific permitting and variances, or legisla-
tive decisions, such as ordinances and moratoria.
The nature of the action depends on the nature of
the decision being challenged. Below we highlight
a few of the issues raised by these kinds of decisions,
but this is by no means an exhaustive list.

I. Land Use Issues

Local governments must determine how to categorize
marijuana-related uses.

Many jurisdictions have faced significant dif-
ficulty in determining how to characterize recre-
ational marijuana uses. For example, jurisdictions
differ on whether marijuana production is an ag-
ricultural or an industrial/commercial use. Even if
a jurisdiction characterizes marijuana production
as agriculture, the jurisdiction must still decide
whether marijuana-related uses are consistent with
existing agricultural zoning districts. This decision
also implicates the processing and retail of mari-
juana, which are often considered accessory uses to
production.

This may create problems if a local govern-
ment’s characterization of marijuana is arguably
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inconsistent with its comprehensive plan or devel-
opment regulations. Local jurisdictions organized
under the GMA are prohibited from issuing permits
for uses that are inconsistent with their compre-
hensive plans.’® For example, some comprehensive
plans for rural counties highlight the preservation
of the traditional rural or agricultural character of
the community as a main planning goal. If a county
has not amended its comprehensive plan or devel-
opment regulations to specifically address marijua-
na, the county must decide whether marijuana falls
under existing definitions of “agriculture” or is con-
sistent with the concept of traditional rural charac-
ter.!! These decisions will be evaluated in light of
the goals outlined in comprehensive plans.!?

Local governments should consider updating their
comprehensive plans.

Local jurisdictions should consider updating
comprehensive plans to ensure that siting marijua-
na facilities will not negatively impact future devel-
opment. For example, state law prohibits the siting
of marijuana facilities within 1,000 feet of certain
educational, recreational, and community gather-
ing spaces.!® If a local jurisdiction considers each
proposed marijuana facility in isolation, instead of
considering the effects of all proposed facilities, it
may inadvertently create a checkerboard of 1,000-
foot exclusion zones surrounding each facility that
severely limits where the local jurisdiction can site
certain public facilities in the future.

Although the LCB has stated that a license may
be renewed even if sensitive uses, such as schools
or playgrounds, move into an existing 1,000-foot
buffer area, allowing such uses in close proximity
is arguably inconsistent with the intent of such
buffers and may expose the local jurisdiction to li-
ability. For example, the close proximity of mari-
juana facilities and certain public spaces may give
rise to private claims of nuisance per se and local
governments may find themselves in the middle of
a dispute that could have been prevented upfront
through proactive planning. These issues can be
averted through appropriate development regula-
tions that are implemented in the context of a com-
prehensive plan update.

Local governments should review their existing comprehensive
plans and development regulations for consistency with state
marijuana laws.

Additionally, local jurisdictions should ensure
existing comprehensive plans and development are
consistent with state marijuana laws. For example,
many comprehensive plans include provisions re-
quiring compliance with federal laws. These provi-
sions could introduce problems for local jurisdic-
tions if not drafted carefully to accommodate the
unique legal posture of recreational marijuana.
Although the laws governing medical and recre-
ational marijuana delegate authority to local ju-
risdictions to enact relevant land use regulations,
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local governments must ensure that they only act
within the limited zone of authority granted them
by statute, lest local regulations be preempted by
state law. “[A] state law preempts a local ordinance
‘when an ordinance permits what state law forbids
or forbids what state law permits.””!* If a local ordi-
nance “‘directly and irreconcilably’ conflicts” with
state law, it is invalid.!® Local jurisdictions should
be particularly careful with respect to areas that are
typically within local control, such as signage and
tencing, but are now directly regulated by the LCB.

Il. SEPA Issues

Local governments should develop a comprehensive, county-
wide approach to marijuana regulation.

Local governments should develop a compre-
hensive, countywide approach to regulating mari-
juana-related activities, instead of focusing on each
site-specific project in isolation. SEPA requires that
local governments consider the cumulative impacts
of a proposed action, such as a proposed marijuana
facility.!® The “cumulative impacts” of the proposed
facility are the combined effects of the proposed fa-
cility along with the “probable” effects of similar
proposed projects.!” Many local governments have
received numerous permit applications to operate
marijuana production or processing facilities and
should consider the cumulative impact of all of
those proposed facilities when making legislative
and administrative decisions involving marijuana
uses. Local governments may also wish to consider
their regulatory context; if all surrounding jurisdic-
tions ban or stringently regulate marijuana-related
uses, it is likely that there will be a concentration
of marijuana-related permit applications within the
more permissive jurisdiction.

Local governments have an independent obligation to comply
with SEPA when making land use decisions.

SEPA requires government agencies to examine
the adverse environmental impacts of their pro-
posed actions and avoid or mitigate those impacts.
When multiple agencies are involved in reviewing
a particular project, one agency generally elects to
act as the lead agency to streamline environmental
review. Although the lead agency has the primary
responsibility for complying with SEPA,!® that does
not supplant the other agencies’ independent ob-
ligation to comply with SEPA when making deci-
sions and ensure that impacts are examined and
disclosed and mitigation measures are imposed.

The LCB’s policies and procedures are silent
with respect to how the agency will comply with
SEPA for each individual licensing decision. Each li-
cense issued by the LCB is an “action” under SEPA
and the LCB must comply with SEPA each time it
issues a license unless the action is exempt from
SEPA. It can do this by acting as the “lead agency”
under SEPA and issuing a DNS (or requiring an EIS)
and accepting public and agency comments prior to
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issuing a license. The LCB can also defer to the local
jurisdiction to act as the SEPA lead agency and then
the LCB can rely on the local jurisdiction’s SEPA de-
terminations before the LCB issues a license. This
appears to be the LCB’s preferred course of action
for purposes of complying with SEPA for its indi-
vidual licensing decisions.

When the LCB developed policies and pro-
cedures for administering marijuana licenses in
Washington, it relied upon the assumption that
local governments will act as the lead agency and
address the potential environmental impacts of
individual marijuana operations. That approach,
however, does not contemplate a situation where
the local government’s environmental review is
inadequate or where a local government fails to
conduct any environmental review of a project.
This regulatory oversight is particularly apparent
where local governments have taken a minimal ap-
proach to regulation or have declined to regulate
marijuana altogether, exposing both the LCB and
local governments to potential litigation from proj-
ect applicants, adjacent landowners, and concerned
citizens.

Where the LCB has deferred to the local ju-
risdiction to act as lead agency, the local jurisdic-
tion must ensure that it appropriately defines the
breadth and depth of environmental review.!® SEPA
requires that the lead agency “carefully consider
the range of probable impacts, including short-term
and long-term effects. Impacts shall include those
that are likely to arise or exist over the lifetime of a
proposal or, depending on the particular proposal,
longer.”?° Local jurisdictions should be mindful of
this obligation when reviewing land use approvals
for marijuana facilities and, where appropriate, out-
line specific procedures for reviewing such approv-
als.

Ill. Federal Preemption Issues

Marijuana is a schedule 1 substance under the
Controlled Substances Act and as such its posses-
sion, production, and use are prohibited in most
cases.?! However, current federal policy is not to
enforce the law under most circumstances in states
that are legalizing recreational marijuana.?* The fed-
eral government outlined eight enforcement priori-
ties and expressed that it will rely on state and local
governments to develop strict regulatory schemes
to advance those priorities. Local governments
bear much of the burden of ensuring the successful
implementation of the legalization of recreational
marijuana. The federal government’s decision not
to interfere with state efforts to legalize marijuana
“rests on its expectation that states and local gov-
ernments that have enacted laws authorizing mar-
ijuana-related conduct will implement strong and
effective regulatory and enforcement systems that
will address the threat those laws could pose to pub-
lic safety, public health, and other law enforcement
interests.”?* Often local governments will be on the
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front lines when problems arise, through crime,
code infractions, or neighbor complaints. Extra at-
tention should be paid to these types of issues as
they arise, both to help ensure that the current legal
system operates as intended, and to show the mu-
nicipality’s actions were justified, should they ever
come into question.

If this policy changes, the federal government
may one day seek to invoke the Supremacy Clause
of the U.S. Constitution to preempt or override
state law.?* Practically, while the risk of this may be
low at the current time, municipal planning should
consider the contingencies involved—for example,
compliance with federal law can become a serious
budget issue if federal funding is implicated.> At
this point, local jurisdiction, should focus on en-
forcement and recordkeeping to minimize future
risk. Should federal enforcement priorities change,
local governments will benefit from quality record-
keeping, and clear delineations in codes and per-
mitting files, for all marijuana-related land use deci-
sions, policies, and enforcement actions.

Conclusion

The legalization of recreational marijuana re-
quires a complex and comprehensive response by
local governments. Sorting through these issues
may be especially burdensome for smaller jurisdic-
tions and those in rural areas that lack the fund-
ing and personnel to undertake a sophisticated and
comprehensive exploration of the interplay be-
tween marijuana and their jurisdiction’s particular
planning goals and regulations. Thus, the jurisdic-
tions that can least afford it may be exposed to the
most significant risks.

Ash Miller is a partner in the Environmental, Land and
Natural Resources practice at K&L Gates in Seattle. His
practice focuses on land use and environmental impact
review, with a focus on representation of public clients,
including ports, school districts, and municipalities.

Alanna Peterson is an associate in the Commercial
Disputes practice group at K&L Gates in Seattle. Her
practice focuses on environmental and land use issues
and complex commercial disputes.

1 On April 24, 2015, Governor Jay Inslee signed The
Cannabis Patient Protection Act, a law that overhauls
the state’s existing framework for medical marijuana
to complement its implementation of recreational
marijuana. The Cannabis Patient Protection Act, SB
5052, 2015 Leg. § 70 (2015). Among other notable
changes, recreational marijuana retailers may now
also obtain an endorsement to sell medical marijuana.
Id.

2 This article focuses on local approaches to the regula-

tion of recreational, not medical, marijuana.

HB 2136, 2015 Leg., 2d. Spec. Sess. (Wash. 2015).

4 The LCB policies and procedures for administering
marijuana licenses, including the adequacy of its sup-
porting DNS, became final on December 1, 2013 and

w
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the time period for appealing those rules under the
Administrative Procedures Act (“APA”) has passed.

See RCW 69.51A.140; LCB Fact Sheet. The Municipal
Research and Services Center (“MRSC”) provides a
map of the recreational marijuana ordinances across
the state. MRSC, “Recreational Marijuana Ordi-
nances across Washington,” Recreational Marijuana:
A Guide for Local Governments, http://mrsc.org/
getdoc/8cd49386-c1bb-46£9-a3¢8-2f462dcbS576b/Rec-
reational-Marijuana-A-Guide-for-Local-Governmen.
aspx (last accessed June 29, 2015).

The Washington Attorney General released an opin-
ion explaining that that I-502 does not preempt local
governments from regulating marijuana businesses
within their jurisdictions. Wash. Att'y Gen. Op. 2014
No. 2 (Jan. 16, 2014).

Jurisdictions may adopt moratoria or interim zoning
ordinances without holding a public hearing, but must
do so within 60 days of adoption. RCW 35A.63.220.
Moratoria and interim zoning ordinances may be ef-
fective for no longer than six months. Id.

The State’s position is that local jurisdictions can re-
strict marijuana-related activities if such restrictions
are a valid exercise of police power. Wash. Att'y Gen.
Op. 2014 No. 2 (Jan. 16, 2014). “A law is a reason-
able regulation if it promotes public safety, health, or
welfare and bears a reasonable and substantial relation
to accomplishing the purpose pursued.” Id. “Assum-
ing local ordinances satisfy this test, and that no other
constitutional or statutory basis for a challenge is pre-
sented on particular facts, we see no impediment to
jurisdictions imposing additional regulatory require-
ments, although whether a particular ordinance satis-
fies this standard would of course depend on the spe-
cific facts in each case.” Id.

MRSC, Recreational Marijuana: A Guide for Local
Governments, http://mrsc.org/getdoc/8cd49386-
c1bb-46£9-a3c8-2f462dcb576b/Recreational-Marijua-
na-A-Guide-for-Local-Governmen.aspx (last accessed
June 29, 2015). Two outright bans on marijuana
uses have been upheld in court challenges. See Order
Granting Defs.” Mot. for Summ. J.and Den. Pls.” Mot.
for Summ. J., SMP Retail, LLC v. Wenatchee, No. 14-2-
00555-0 (Chelan Cnty. Super. Ct. Oct. 17, 2014) (up-
holding moratorium in Wenatchee); Order Granting
Part. Summ. J. and Other Pending Mots., MMH, LLC
v. Fife, No. 14-2-10487-7 (Pierce Cnty. Super. Ct. Sept.
8, 2014) (upholding ban in Fife).

10 WAC 365-196-500(3).
11 This issue is further complicated where a local juris-

diction’s Comprehensive Plan or development regu-
lations define “agriculture” or “farming” to exclude
activities that are prohibited by other federal, state
or local laws. For example, in the taxation context
the Washington State Legislature has declared, “[t]he
terms ‘agriculture,’ [and] ‘farming’ ... may not be con-
strued to include or relate to marijuana ... unless the
applicable term is explicitly defined to include mari-
juana ...” RCW 82.04.213(3).

12 A local government’s characterization of marijuana

uses also impacts the types of challenges that project
opponents might bring. For example, if a local gov-
ernment interprets marijuana production as an “ag-
ricultural activity conducted on farmland” and mari-
juana processing as an accessory use, state law would
preclude adjacent landowners from bringing nuisance
lawsuits. Such activities may constitute a nuisance,
however, if the activities “ha[ve] a substantial adverse
effect on public health and safety.” Some local juris-

dictions have also adopted their own right-to-farm or-
dinances, many of which are more restrictive than the
state law.

13 RCW 69.50.331(8)(a); WAC 314-55-050(10). Local
governments now have the discretion to reduce that
buffer and permit the licensing of marijuana facilities
up to 100 feet from such facilities “provided that such
distance reduction will not negatively impact the ju-
risdiction’s civil regulatory enforcement, criminal law
enforcement interests, public safety, or public health.”
RCW 69.50.331(8)(b). This exception does not apply
to elementary schools, secondary schools, or play-
grounds. Id.

14 Cannabis Action Coal. v. City of Kent, No. 90204-6,
2015 WL 2418553, at *4 (Wash. May 21, 2015).

15 Id. at *4. In Cannabis Action Council v. City of Kent, the
Washington Supreme Court considered whether local
regulations restricting or prohibiting collective gar-
dens are preempted by the Washington State Medical
Use of Cannabis Act (“MUCA”), chapter 69.51A RCW,
the state law permitting qualifying patients to partici-
pate in “collective gardens” to grow medical marijua-
na for personal use. Although the statutory provisions
at issue were repealed before the court issued its opin-
ion, this case is instructive to demonstrate the power
of counties to restrict or prohibit medical and recre-
ational marijuana use. In that case, the City of Kent
enacted an ordinance prohibiting collective gardens
in every zoning district and deeming any violation a
nuisance per se. Id. at *2. The Cannabis Action Co-
alition challenged the Ordinance, arguing that it was
preempted by MUCA. Id. at *3. The court rejected that
argument, concluding that “local jurisdictions [have]
the authority to enact zoning requirements pertaining
to the land use activity of participating in a collective
garden.” Id. at *4. The court did explain that, although
the ordinance was within the zone of delegated au-
thority, there are limits: “[b]Jecause the legislature en-
sured that cities have the power to adopt ‘zoning re-
quirements’—but did not grant carte blanche to opt
out of all medical marijuana activity—a city’s ordi-
nance under RCW 69.51A.140(1) must concern a land
use.” Id. at *S.

16 See WAC 197-11-060(4)(d)-(e).

17 See, e.g., Boehm v. City of Vancouver, 111 Wn. App.
711, 719 (2002).

18 WAC 197-11-050(2).

19 SEPA requires that lead agencies “make certain that
the proposal that is the subject of environmental re-
view is properly defined” for purposes of environmen-
tal review under SEPA. WAC 197-11-060(3). When
defining a proposal, the agency must consider future
approvals. WAC 197-11-055(2)(a)(i) provides that
“[t]he fact that proposals may require future agency
approvals or environmental review shall not preclude
current consideration, as long as proposed future ac-
tivities are specific enough to allow some evaluation
of their probable environmental impacts.”

20 WAC 197-11-060(4)(4)(c). “Impacts include those ef-
fects resulting from growth caused by a proposal, as
well as the likelihood that the present proposal will
serve as a precedent for future actions.” WAC 197-11-
060(4)(4)(d).

21 21 USC §§ 801 et seq.

22 In an August 29, 2013 letter, the DOJ outlines eight
enforcement areas that it will continue to prioritize,
and expressed that it will continue to rely on state
and local governments to develop strict regulatory
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schemes to advance those priorities. U.S. Dept. of Jus-

tice, Memorandum for all United States Attorneys,

Guidance regarding Marijuana Enforcement (Aug. 29,

2013), available at http://www.justice.gov/iso/opa/re-

sources/3052013829132756857467.pdf. Those priori-

ties are:

(1) preventing the distribution of marijuana to mi-
nors; (2) preventing revenue from the sale of
marijuana from going to criminal enterprises,
gangs, and cartels; (3) preventing the diversion
of marijuana from states where it is legal under
state law in some form to other states; (4) pre-
venting state-authorized marijuana activity from
being used as a cover or pretext for the traffick-
ing of other illegal drugs or other illegal activity;
(5) preventing violence and the use of firearms in
the cultivation and distribution of marijuana; (6)
preventing drugged driving and the exacerbation
of other adverse public health consequences as-
sociated with marijuana use; (7) preventing the
growing of marijuana on public lands and the at-
tendant public safety and environmental dangers
posed by marijuana production on public lands;
and (8) preventing marijuana possession or use
on federal property.

23 1d.

24 “This memorandum is intended solely as a guide for
the exercise of investigative and prosecutorial discre-
tion. This memorandum does not alter in any way the
Department’s authority to enforce federal law, includ-
ing federal laws relating to marijuana, regardless of
state law. Neither the guidance herein nor any state
or local law provides a legal defense to a violation of
federal law, including any civil or criminal violation of
the CSA.”

25 Local governments rely heavily on federal funding to
operate local programs, including transportation proj-
ects, environmental programs, health care, disaster re-
lief, and law enforcement. Federal grant applications
filed by states and local governments all generally re-
quire compliance with federal law. If a state or local
government violates federal law, the federal govern-
ment may stop funding those projects or, in some cir-
cumstances, require the state or local government to
return funds that have already been disbursed.

Two New Decisions Interpret
Gull Industries v. State Farm

By Valerie K. Rickman, Cascadia Law
Group PLLC

In 2014, the Washington Court of Ap-

peals, Division I, published a decision

in Gull Industries, Inc. v. State Farm Fire
and Casualty Co. and Transamerica Insurance Group,
et al. (Gull I), which addressed whether something
less than a lawsuit filed in court-specifically, an in-
dependent cleanup—will trigger a Comprehensive
General Liability (“CGL”) insurer’s duty to defend a
party seeking coverage for environmental remedia-
tion costs.! The Gull I court held that an indepen-
dent cleanup does not trigger a CGL insurer’s duty
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to defend.? Two courts have now issued decisions
that rely on Gull I, applying the decision in two
new factual scenarios and finding, in both cases,
against coverage. In the first case, Jorgensen Forge
Corp. v. Ill. Union Ins. Co.,* the U.S. District Court
for the Western District of Washington ruled that
a letter encouraging participation in a Comprehen-
sive Environmental Response, Compensation and
Liability Act (“CERCLA”) allocation process* did
not trigger an insurer’s defense obligation under a
pollution liability policy. In the second decision,
Gull Industries, Inc. v. Transamerica Insurance Group
(Gull 1I),> the King County Superior Court ruled
that environmental remediation conducted volun-
tarily but with agency oversight, such as those con-
ducted under the Washington State Department
of Ecology’s (“Ecology”) Voluntary Cleanup Pro-
gram (“VCP”), did not trigger an insurer’s duty to
defend because agency communications were not
adversarial or coercive. These decisions are instruc-
tive for current and former owners and operators of
contaminated sites in Washington seeking defense
under historical CGL policies and newer pollution
liability policies in the absence of an administrative
enforcement order or a lawsuit.

In Gull I, the court held that Gull’s insurers
owed no duty to defend under CGL policies for
costs incurred while conducting an independent
cleanup.® Beginning in 1984, Gull investigated and
remediated a former gas station without any in-
volvement by Ecology.” The only communication
Gull received from Ecology was a letter acknowl-
edging receipt of Gull’s report of contamination
and intent to remediate.® The letter further advised
Gull of its obligation to adhere to state law require-
ments in conducting the cleanup.® After completing
the cleanup, Gull tendered claims for defense and
indemnification to Transamerica Insurance Group
(“TIG”) and State Farm Fire and Casualty Company
(“State Farm”),'° which both carriers denied.!! Gull
then brought suit against TIG, State Farm, and oth-
er insurers for declaratory judgment on the insur-
ers’ defense obligations, among other claims.!? On
a motion for partial summary judgment, the trial
court held that State Farm and TIG had no duty to
defend Gull."® Gull appealed.

At issue in Gull I was whether the undefined
term “suit” in a CGL insurance policy!* requires a
lawsuit to trigger an insurer’s defense obligation, or
whether something short of a lawsuit will trigger
the insurer’s duty to defend.' The court ultimately
held an “agency action must be adversarial or coer-
cive in nature in order to qualify as the functional
equivalent of a ‘suit.’”16

A. Jorgensen Forge Corp. v. Illinois Union

Ins. Co.

On April 29, 2015, the U.S. District Court
for the Western District of Washington issued a
Memorandum and Order addressing Illinois Union
Insurance Company’s (“Illinois Union”) duty to
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defend its insured, Jorgensen Forge Corporation
(“JEC"), for costs incurred while investigating
and addressing liability associated with the Lower
Duwamish Waterway Superfund Site.!” In this suit,
JEC alleged that Illinois Union had a duty to defend
JEC against several environmental claims under a
specialized pollution liability insurance policy, not
a CGL policy.’® The claims made policy issued by
llinois Union provided JFC with $10 million of
coverage for “claims” against JFC regarding a “pol-
lution condition.”" Under the JEC policy, a “claim”
was defined as

a written assertion of legal right received by
the “insured,” including but not limited to a
“government action,” suits or other actions
alleging responsibility or liability on the part
of the “insured” for “bodily injury,” “property
damage,” or “remediation costs” arising out
of “pollution conditions” to which this insur-
ance applies.®

The policy expressly excluded coverage re-
lated to a 2003 Order from the United States
Environmental Protection Agency (“EPA”) and a
2007 Order from Ecology.?!

In a Motion for Partial Summary Judgment,
JFC asked the court to find that Illinois Union
Insurance Company was obligated to defend it
against five claims.?> The court agreed that four of
the claims—all fairly characterized as orders from
the EPA, Ecology, and the National Oceanic and
Atmospheric Administration (“NOAA”)*—consti-
tuted “claims” asserting a legal right against JFC.**
A fifth claim was based on a letter from four other
Potentially Responsible Parties, collectively called
the Lower Duwamish Waterway Group (“LDWG”).
The LDWG letter “encouraged” JFC to join the
LDWG's efforts in investigating and cleaning the
Lower Duwamish Waterway. Citing Gull I, the
court concluded the LDWG letter did not meet the
threshold requirement of “immediate and severe
consequences” required under Gull I because the
letter amounted to nothing more than an “invita-
tion for voluntary participation.”? In essence, the
court rejected the LDWG letter as a claim triggering
llinois Union’s defense obligation because it did
not represent a “concrete threat of imminent harm
should [JFC] refuse to join.”?¢

B. Gull Industries v. Transamerica

Insurance Group (Gull II)

On May 14, 20135, the King County Superior
Court issued an order on a Motion for Partial
Summary Judgment in the ongoing dispute between
Gull and TIG.? In its Motion for Partial Summary
Judgment, Gull asked the court to find that TIG
owed Gull a defense obligation for 22 service sta-
tions.?® Gull did not assert in its motion that TIG
was obligated to defend it for 197 other service sta-
tions that were remediated as independent clean-
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ups, conceding essentially that no “suit” or “func-
tional equivalent” of a suit had been brought.?* Of
the 22 service stations for which Gull did seek sum-
mary judgment, 12 service stations were cleaned up
under a voluntary program, such as Ecology’s VCP.*°

Gull argued that letters from Ecology and the
Oregon Department of Environmental Quality,
which threatened “immediate and severe” conse-
quences if “Gull does not act to investigate and/or
remediate” contamination, triggered TIG's obliga-
tion to defend it.*! Language cited by Gull as “ad-
versarial” and “coercive” included the following:
“further action is required to remediate contami-
nants at the site,” “action must be taken to remedy
the situation,” and “[w]ork must be started imme-
diately.”3? TIG argued that the language in agency
letters cited by Gull was merely a “strategic reitera-
tion of the [Model Toxic Control Act’s] strict liabil-
ity language.”®

The court agreed with TIG, finding that Gull had
tailed to offer “evidence of any communications by
the state or federal environmental agencies...that
explicitly or implicitly threaten immediate and se-
vere consequences by reason of contamination.”3*

C. Conclusion

Jorgensen Forge and Gull II suggest that the reach
of Gull I may be more extensive than some initially
thought. First, while Gull I left open the question
of whether participation in Ecology’s VCP would
trigger a defense obligation, the court in Gull II did
not even consider whether participation in the pro-
gram, in and of itself, would trigger defense obliga-
tions. The clear implication from the Gull II order is
that participating in Ecology’s VCP will not trigger
an insurer’s duty to defend. Second, the jorgensen
Forge court applied Gull I to a different type of insur-
ance product—a recently acquired pollution liabil-
ity insurance policy—thereby expanding the types
of insurance products to which the Gull I decision
applies. Third, these cases shed light on what kind
of communication is sufficiently adversarial or co-
ercive to trigger defense obligations. In jorgensen
Forge, the court ruled that the LDWG letter did not
trigger a defense obligation, even though the LDWG
had the authority to take legal action against JFC
if it did not agree to participate in the Allocation®®
process. In Gull II, numerous letters from regulatory
agencies were all deemed not sufficiently adversari-
al or coercive to trigger a defense obligation. These
cases tell us that, under Gull I, in order for a com-
munication to be adversarial or coercive, a commu-
nication must do more than state the legal remedies
available to the sender. While a Washington court
has yet to interpret what constitutes “adversarial or
coercive,” it may be that a potentially liable party
must receive a draft complaint or be threatened
with legal action if action is not taken by a date cer-
tain. If the threat of legal action by a date certain or
a draft complaint is necessary to trigger an insurer’s
defense obligation, the availability of defense costs
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Boards Update

under standard CGL policies and other forms of
environmental insurance will have been narrowed
considerably.

Valerie Rickman is an associate at Cascadia Law Group
PLLC in the firm’s Seattle office. Valerie represents cli-
ents in regulatory and litigation matters, including
cleanup of contaminated property, disputes over cleanup
liability and cost allocation, insurance recovery for en-
vironmental liabilities, environmental permitting, land
use, and tort claims arising from environmental condi-
tions.

1 181 Wn. App. 463, 473, 326 P.3d 782 (2014).

2 It is well established under Washington law that a
“suit” is not necessary to trigger a CGL insurer’s duty
to indemnify. See Weyerhaeuser Co. v. Aetna Cas. &
Surety Co., 123 Wn. 2d 891, 902, 874 P.2d 142 (1994).

3 Jorgensen Forge Corp. v. Ill. Union Ins. Co., No.
2:13-cv-01458-BJR (W.D. Wash. Apr. 29, 2015).

4 A cost allocation is an alternative dispute resolution
process by which the past and, if applicable, future
costs for investigation and remediation activities (i.e.,
the response costs) for a contaminated property re-
quiring cleanup are divided among two or more par-
ties, typically based on equitable factors.

5 Gull Industries, Inc. v. Transamerica Insurance Group,
No. 11-2-44427-9 (May 14, 2015).

6 181 Wn. App. at 477.

7 Id.

8 Id.at477-78.

9 Id. at 478.

10 Id. at 468.

11 Id.

12 Id.

13 Id. at 469.

14 In relevant part, the policy language at issue in Gull
I read as follows: “... and this Company shall have
the right and the duty to defend any suit against the
Insured seeking damages payable under the terms of
this policy....” (State Farm) and “The Company shall
have the right and duty to defend any suit against the
insured seeking damages on account of such bodily
injury or property damage....” (TIG). Id. at 467-68.

15 Id. at 466.

16 Id. at 477.

17 Jorgensen Forge v. Ill. Union Ins. Co., No. 2:13-cv-
01458-BJR, at *6-7 (W.D. Wash. Apr. 29, 2015).

18 Id. at *2.

19 Id.

20 Id. at *2.

21 Id. at *2-3.

22 Id. at *3-4.

23 NOAA serves as a federal the natural resource trustee.

24 Id. at *6.

25 Id. at *7.

26 Id. at *7.

27 Order Deny. Pl.’s Cross-Mot. for Part. Summ. J., Gull
Indus. v. Allianz Underwriters Ins. Co., et al., No. 11-
2-44427-9 SEA (King County Sup. Ct. May 14, 2015).

28 Gull Industries, Inc.’s Cross-Mot. for Part. Summ. J., at
*1, Gull Indus. v. Allianz Underwriters Ins. Co., et al.,
No. 11-2-44427-9 SEA (King County Sup. Ct. March
16, 2015).
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29 Id. at *3.

30 Id. at *S.

31 Id. at *3.

32 Id. at *16-18.

33 Reply in Supp. of Def. TIG Ins. Co.’s Mot. for Part.
Summ. J., at *8-9, Gull Indus. v. Allianz Underwriters
Ins. Co., et al., No. 11-2-44427-9 SEA (King County
Sup. Ct. April 17, 2015).

34 Order Deny. Pl.’s Cross-Mot. for Part. Summ. J., Gull
Indus. v. Allianz Underwriters Ins. Co., et al., No. 11-
2-44427-9 SEA (King County Sup. Ct. May 14, 2015).

Growth Management Hearings
Board

By Julie Ainsworth-Taylor, Assistant City
Attorney, City of Shoreline

The cases shown below represent substan-

tive decisions of the Growth Management

Hearings Board from November 1 to June
30, 2015. The synopsis of each case provides key con-
cepts and holdings from the case.

Hood Canal Sand & Gravel, et al v. Jefferson
County, et al, Western Region Case No. 14-2-
0008c, Order Granting Motion (Nov. 12, 2014).

Don’tbe afraid to ask the Board for certain things
as the Board is understanding about real-world is-
sues. Board granted a motion to alter the briefing
schedule when Petitioner’s computer crashed and
corrupted the prehearing brief. With no objections
from respondents or intervenor, a one-week exten-
sion was granted.

WEAN v. Island County, Western Region Case
No. 98-2-0023c, Order Granting Continuance
(Dec 2, 2014).

Just because the Board can be understanding
doesn’t mean that it will let a jurisdiction talk its
way out of delay. This case, dating back to 1998,
related to critical areas exemptions for agricultural
activity in rural lands. Island County has been non-
compliant since that time. In the last order, the
Board gave the County until November 14, 2014,
and the County sought a continuance one week
prior to the expiration date. The Board reprimand-
ed Island County, stating that “had the County fo-
cused on achieving compliance in accordance with
the schedule set forth ... this matter would be near-
ing resolution.” The Board, therefore, denied Island
County’s request for a continuance until June 2016
and gave them until February 2015.
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Futurewise v. Benton County, Eastern Region
Case No. 14-1-0003, Order on Reconsideration
(Nov. 17, 2014); Order Granting Certificate of
Appealability (Dec. 16, 2014); Order on Invalid-
ity (Jan. 15, 2015); Compliance Order (May 20,
2015).

A party’s opportunity to argue a case is in the ini-
tial briefing, not during reconsideration. Petitioner
asked the Board to reconsider its denial of invalidity,
asserting that there was a high risk for vesting. The
Board noted that reconsideration is not the time to
reargue a case, introduce new facts, or correct errors
made by the party. The Board advised that if the
petitioner thought there was risk, then a petition to
hold a limited scope compliance hearing regarding
invalidity can be filed. And this is exactly what the
petitioners did, with the Board granting the peti-
tion on December 16, 2014 and, on the very next
day issuing a Certificate of Appealability in the case.
As to the limited scope hearing, the Board consid-
ered Futurewise’s evidence as to the potential and
for vesting if land was annexed, the Board issued a
determination of invalidity. The County’s response
was to repeal the offending legislation—the expan-
sion of the Kennewick Urban Growth Area—and
thus, compliance resulted.

Thompson v. Mercer Island, Central Region Case
No. 14-3-0010, Order of Dismissal (Dec. 5, 2014).

The Board took almost all of its 10-page deci-
sion to explain how it didn’t have jurisdiction to
review the decision of the Planning Commission
to deny the petitioner’s preliminary short plat ap-
plication. While this decision does nicely lay out
the Board’s jurisdictional boundaries, to call a pre-
liminary short plat anything other than a project
permit subject to the Land Use Petition Act would
be a “stretch of the legal imagination.”

Abolins/Steinhoff v. City of Seattle, Central Re-
gion Case No. 14-3-0009, Order on Motions (Dec
10, 2014).

The City moved to dismiss most of the peti-
tioner’s issues, asserting that they did not pertain to
the challenged action or alleged violations of inap-
plicable GMA requirements or comprehensive plan
policies/regulations and that the petitioner lacked
standing. Before considering the motion, the Board
noted that it rarely considered “summary judg-
ment” motions because it prefers to make its deci-
sion on a full record and argument (see, e.g., WEAN
v. Island County, Western Region Case No. 14-2-
0009, Order on Motions (March 26, 2015)). And, if
the motion only disposes of some issues, then inef-
ficiency is inherent in the matter. The Board then
went on to note that an inartfully worded issue
statement can’t be read in isolation, so the issues’
relation to capital facilities was allowed to move
torward. As to standing, while the City asserted
petitioners only addressed parks and open space,
the Board determined that the participation was
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sufficient to “put the City on notice of their con-
cerns about a broad range of density-related issues.”
Lastly, the Board did agree, in part, with the City’s
assertion that some of the issues included inappli-
cable policies/regulations, others did not, but that
clarity in the briefing for the hearing on the merits
would illuminate the issues.

Blair, et al. v. City of Monroe, Central Region
Case No. 14-3-0006¢ Order on Motions (Jan. 2,
2015).

In denying a property owner’s motion to inter-
vene in compliance proceedings, the Board noted
that the interest was not in achieving compliance
but in ensuring the City took action so that a re-
zone could be advanced. The Board reiterated that
it had no authority to direct what action the City
should take to achieve compliance nor could the
property owner. Generally, the Board will permit a
property owner to intervene as a matter of course.
However, here the Board concluded that the own-
er’s interest would not be impaired because its abil-
ity to use its property is not diminished from the
status quo should the City decide not to pursue the
rezone. All was not lost for the property owner, as
WAC 242-03-930 permitted the owner to become a
“compliance participant” in all subsequent compli-
ance proceedings.

Whitten, et al. v. Spokane County, Eastern Re-
gion Case No. 14-1-0006c, Final Decision and
Order (Jan 7, 2015).

This case was a challenge to Spokane County’s
zoning regulations that allowed wedding/so-
cial events in a specific agricultural zone, alleg-
ing it failed to protect agricultural lands. The
Board analyzed the challenged action under RCW
36.70A.177’s innovative zoning techniques provi-
sions. While the Board did find that under some
circumstances weddings/social events could harm
agriculture by allowing non-agricultural businesses,
this was not the case here because the County had
included key protective criteria from the RCW and
related WAC and supplemented that criteria.

Dragonslayer, Inc., et al. v. City of La Center,
Western Region Case No. 14-2-0003c, Order De-
nying Cert. of Appealability (Jan 9, 2015).

The City appeal the Board’s August 11, 2014
Final Decision and Order, corrected on Oct. 24,
2014. The City sought a certificate of appealabil-
ity on the issue of whether GMA planning cities
may plan for urban services to federal lands. Even
though detrimental delay is a threshold question,
which the Board responded to in the negative, it
elected to address the other components of a cer-
tificate—fundamental, urgent statewide or region-
al issues and precedential value. Because this case
dealt with tribal land adjacent to the city’s UGA,
the Board answered in the negative to both.
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Snohomish County Farm Bureau v. Snohomish
County, Western Region Case No. 14-3-0013, Or-
der on Motions (Feb. 4, 2015).

The Farm Bureau challenged the adoption of an
interlocal agreement (“ILA”)—between the County
and the Snohomish County Diking District. The
County moved to dismiss, asserting the Board
lacked jurisdiction over the ILA because it related
to a project permit. While the Board acknowledged
the Farm Bureau’s multiple efforts to protect against
the loss of agricultural land to salt water inunda-
tion for fish habitat restoration (this being the third
case), the Board concluded that the ILA, on its face,
is a component of a site-specific project permit and,
therefore, no jurisdiction.

Hood Canal Sand & Gravel, et al. v. Jefferson
County, Western Region Case No. 14-2-0008c,
Final Decision and Order (March 16, 2015) and
Certificate of Appealability (June 5, 2015).

This 95-page final decision was related to
Jefferson County’s Shoreline Master Program
(“SMP”), which had been approved by Ecology. The
Board upheld the SMP in all regards. As the June 5
Certificate demonstrates, the petitioners were not
pleased with this ruling. The Board opened with a
clarification of what it had authority to review when
it came to RCW 90.58.120’s reference to “applica-
ble guidelines.” The Board concluded this meant
Part II of WAC 173-26 and all of WAC 173-26-010
to 173-26-160, but no other parts of WAC 173-26.
The Board reiterated the two standards of review it
is required to use for a SMP—clearly erroneous for
“shorelines” and clear and convincing for “shore-
lines of statewide significance.” Several petitioners,
including Olympic Stewardship Foundation and
Citizens Alliance for Property Rights, and interve-
nors set forth numerous procedural and substantive
issues. Issues related to scientific and technical in-
formation supporting the SMP; validity of buffers;
regulatory provisions, including non-conforming
uses, and much more. It must be noted that consti-
tutional issues were rejected by the Board and a vari-
ety of issues were deemed abandoned due to absent
or poor briefing. The length of this decision pre-
cludes a comprehensive analysis in newsletter for-
mat. A practitioner dealing with SMP amendments
should independently read this discussion to com-
prehend the Board’s rationale on the issues based
on Jefferson County’s SMP. Based on Ecology’s argu-
ment that the subsequent appeals is based on “key
concepts under the Shoreline Management Act that
are applicable to Ecology’s review and approval of
other Shoreline Management Plans statewide,” the
Board granted appealability to the three cases filed
in the superior court.
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Spokane County, et al. v. City of Airway Heights,
Eastern Region Case No. 13-1-0007, Order of
Abeyance (Mar. 20, 2015).

The Eastern Region has issued several orders
permitting the abeyance of a compliance schedule
when an appeal is pending in the courts. At times,
a stay has been issued by the courts, so the Order
of Abeyance recognizes that stay. At other times, as
is the case here, the appeal itself may be enough to
place compliance proceedings on hold.

Talis Abolins, et al. v. City of Seattle, Central
Region Case No. 14-3-0009, Final Decision and
Order (Apr. 1, 2015).

GMA for urbanized areas can be difficult. This
case dealt with the rezone of a HUB Urban Village
in the Rainier Valley. The Board opens this 52-
page decision with a nice background of Seattle’s
urban village concept and prior board holdings on
this concept. Petitioners challenge the substantial
increase in land use intensities with this rezone,
specifically in relationship to open space, views,
capital facilities planning, and coordination with
impacted jurisdictions. As to open space, while the
Board stated that Seattle couldn’t have it both ways,
meaning both enough park space and not enough
park space as its report found, the Board concluded
that provisions of “design frameworks” that are not
adopted as part of the comprehensive plan do sup-
port a finding of inconsistency. It is interesting that
the Board found the Petitioners did not have stand-
ing to raise the “view preservation” claims but then
tossing that standing aside, briefly addressed “view
obstruction,” pushing the edge of their jurisdiction-
al authority but still finding that the use of aspi-
rational verbs didn’t create binding mandates. The
Board then moved on to capital facilities planning,
covering such issues as the need to concurrently
update a CIP when doing a rezone. The Board sym-
pathized with the petitioners but ultimate found
that neither the City’s comprehensive plan nor the
GMA required a concurrent CIP update; facilities
available at the time of development was the trigger
and that was effectuated by annual comprehensive
plan updates. As to coordination, once again the
Board sympathized with the petitioners’ frustration
but found their argument did not support a finding
of non-compliance.

PRSM, et al v. City of Bainbridge Island, Central
Region Case No. 14-3-0012, Final Decision and
Order (Apr. 6, 2015).

As was the case in Hood Canal, this lengthy 119-
page order pertained to Bainbridge Island’s SMPD,
as approved by the Department of Ecology. The
Board upheld the SMP in all regards. This case was
brought by numerous shoreline homeowners and
homeowners’ association and challenges just about
every aspect of the SMP from procedural issues (no-
tice, opportunity for comment, etc.) to substantive
issues (SMP elements, shoreline designation, regu-
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latory provisions, scientific/technical information,
critical areas within shorelines, etc.). The Board
made clear that an intervenor may not raise its
own issues, disregarding several arguments made as
outside the scope of the intervention. As was the
case for Hood Canal Sand & Gravel, a synopsis of this
case isn’t possible in newsletter format given the
tfact-specific nature of the issues to the City’s SMP.
Similarly, this case represents a broad challenge to
almost every aspect of the SMP amendment process
and, as such, practitioners facing a SMP amendment
or appeal would benefit from a thorough read.

Davis v. Stevens County, Eastern Region Case No.
14-1-0001, Order on Motion to Dismiss (Apr. 8,
2015).

Board dismissed the matter due to the petition-
er’s failure to timely file a prehearing brief. WAC
242-03-710 permits a motion for dismissal of a mat-
ter if a party has failed to file a prehearing brief.

WEAN v. Island County, Western Region Case
No. 98-2-0023C, Order Finding Continuing
Non-Compliance (May 1, 2015).

This case dates back to 1998 and Island County’s
first comprehensive plan and GMA development
regulations. The issue that continues from that case
is the County’s exemptions from its critical areas
regulations for existing, ongoing agricultural activi-
ties that are consistent with best management prac-
tices in rural zones. In 2004, the Court of Appeals
affirmed the Board in this regard and in 2006,
the Board found the County’s efforts compliance.
WEAN, however, appealed, and in 2013 the supe-
rior court overruled the Board. In response, Island
County enacted an “interim ordinance.” WEAN did
not object to the substance of the ordinance, only
its interim nature. As it had done before, the Board
stated that a jurisdiction cannot achieve compliance
through the adoption of an interim ordinance. The
reason for this is that an interim ordinance will, by
its terms, expire in a set period of time. Once the
interim ordinance expires, the County will again be
out of compliance. A finding of compliance must
be based on a permanent ordinance. In addition
to this issue, WEAN disagreed about the County’s
failure to designate certain plant species as having
local importance. The County objected, saying this
issue was addressed a decade ago and was never
challenged in any of the prior appeals. The Board
“punted,” saying it would address this, if necessary,
when a permanent ordinance was enacted.

Friends of the San Juans, et al. v. San Juan Coun-
ty, Western Region Case No. 13-2-0012¢, Order
Finding Compliance (May 14, 2015).

This compliance proceeding related to the
Board’s finding that San Juan County failed to
protect the functions and values of critical areas
(Wetlands) when it allowed sleeved and water tight
sewer lines and other utility lines within wetlands.
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Some of the petitioners believed that compliance
should not be found given the pendency of ap-
peals in both the superior court and court of ap-
peals. However, the Board noted that compliance
actions are afforded the same presumption of va-
lidity as initial enactments and, therefore, absent a
stay, the compliance proceedings should continue.
There was no objection to the County’s compliance
efforts in regards to sewer lines but Friends of the
San Juans did have issues about utility lines—stat-
ing that the new regulations did not have proper
oversight, departed from best available science
within justification, and were lacking in compensa-
tory mitigation. The Board disagreed, finding the
County’s actions sufficient and issuing an order of
compliance.

Protect the Peninsula’s Future, et al v. Clallam
County, Western Region Case No. 00-2-0008/01-
2-0020, Order on Invalidity (May 15, 2015).

This case originated from a 1999 critical areas
ordinance, which the Board found non-compliant
and invalidated. After a futile attempt to achieve
compliance, the County appealed the Board’s rul-
ing. The court reversed the Board and remand-
ed. During the pendency of the action, the State
Legislature enacted a moratorium on amending
critical area regulations, which lasted until 2011.
Compliance was re-initiated in 2014 resulting in a
second appeal to the court, which, once again, re-
versed the Board and remanded. A remand hearing
was held, with the Board continuing its position
that Clallam County’s regulations failed to comply
with the GMA and should be invalid. A subsequent
motion by the County for clarification as to the in-
validity determination now sets a new hearing in
September 2015.

Dragonslayer, Inc., et al v. City of LaCenter,
Western Region 14-2-0003c, Compliance Order
(May 29, 2015).

This case relates to encouraging urban develop-
ment outside of the City’s UGA and the extension of
urban services into a rural area, something the GMA
expressly prohibits. Despite two pending court ap-
peals, one in superior court filed by the City of the
Board’s Final Decision and Order and the other in
tederal court filed by the Tribe, the Board reviewed
the City’s compliance efforts (remember the pre-
sumption of validity applies to legislation adopted
for compliance). The Board was faced with three
issues — all related to whether the City’s compre-
hensive plan policies violated the GMA’s mandates
about containing urban growth in urban areas. The
City’s removal of “adjacent to” language for a poli-
cy was sufficient for the Board to find compliance.
Similarly, the City’s deletion of language referenc-
ing the evaluation of opportunities to coordinate
development with the Cowlitz Tribe, when the pol-
icy was read alone, was compliant. However, other
policies, when standing on their own, did show in-
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consistency and non-compliance. Of interest is the
Board’s holding on a policy that spoke to extending
urban services to tribal lands in violation of RCW
36.70A.110(4). The Board concluded tribal lands
are not rural lands and, therefore, no violation of
RCW 36.70A.110(4).

WEAN v. Island County, Western Region Case
No. 14-2-0009, Final Decision and Order (June
24, 2015).

This 50+ page decision deals with the protec-
tion of critical areas, specifically fish and wildlife
habitat conservation areas, and the inclusion of
Best Available Science (“BAS”). This case represents
Island County’s continued attempts at GMA com-
pliance. While WEAN failed on a few issues, WEAN
succeeded on a variety of issues including the foun-
dational need to include BAS when designating
and protecting critical areas; the protection of flora
and fauna, specifically those rare/unique to Island
County. Specific regulations were found in violation
of the GMA—reasonable use, beaver dam removal,
and exemption for agricultural uses. The Board did
take official notice of a variety of documents, ap-
parently not requiring a motion to supplement for
reliance on these documents in the decision. Lastly,
the Board concluded this matter was of unusual
scope and complexity, thereby granting a one-year
compliance period.

Futurewise v. Thurston County, Western Region
Case No. 05-2-0002 Order of Motion for 1-year
Extension (June 25, 2015).

The Board issued yet another one-year exten-
sion in this 2005 case dealing with rural densities
within Thurston County, a decade after the case
was initiated.
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Decisions of the Pollution
Control Hearings Board and
the Shorelines Hearings Board,
Winter 2015

By Tom Morrill, Member of the Pollution Control
Hearings Board and Shoreline Hearings Board

City of Snoqualmie v. Ecology, PCHB Case No. 14-
064 (Order on Motions for Summary Judgment,
February 2, 2015)

This case involved a penalty issued by the
Department of Ecology (“Ecology”) to the City of
Snoqualmie (“City”) due to events that occurred at
the City’s wastewater treatment plant November
15 through 18, 2013. On November 15, 2013, City
Information Technology staff performed work on
computers used by wastewater treatment operators.
There was a misunderstanding as to the scope of
work to be performed. The work involved discon-
necting and re-booting the server that housed the
facility’s automated alarm system software. Upon
re-boot, the software failed to establish a connec-
tion with the proper database. Thus, the plant’s au-
tomated alarm system was not operational.

Later that evening, the facility experienced
brief power anomalies resulting in the shutdown of
Return Activated Sludge pumps, the wastewater aer-
ators, and the headwork’s screen motors. However,
the ultraviolet disinfection system and the in-plant
pump station continued to operate. Because the
alarm system was not operational, facility staff were
not notified of the system failures and the failures
were not discovered until the next day. When the
alarm system was reset, the system proceeded to
notity the on-call operator for water and sewer of
operational problems with the system. The facility
operator restarted the failed systems and observed a
level of turbidity that indicated the disinfection sys-
tem may not have been working. The City notified
Ecology of the November 15th events on November
18, 2013. Although key systems had shut down,
there were no demonstrated exceedances of the fa-
cility permit limits.

On May 20, 2014, Ecology issued a Notice of
Penalty to the City for alleged violations of three
Permit conditions: Condition S3.E.1, immediate-
ly report “any failure of the disinfection system”;
Condition $4.C, take “all reasonable steps to mini-
mize or prevent any discharge or sludge use or dis-
posal in violation of this permit that has a reason-
able likelihood of adversely affecting human health
or the environment”; and Condition S5, “at all
times properly operate and maintain all facilities
and systems of treatment and control (and related
appurtenances) that are installed to achieve compli-
ance with the terms and conditions of this permit.”
Ecology assessed a total penalty of $32,000 for the
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three violations. The City appealed the penalty and
the parties filed cross motions for summary judg-
ment. The Board granted summary judgment on
two issues and denied summary judgment on two
issues.

First, the Board granted summary judgment to
Ecology concerning the alleged violation of Permit
Condition S3.E.1. The City argued there was no duty
to immediately report because the UV disinfection
system remained operational and there were no ex-
ceedances of the permit discharge limits. The Board
noted that there do not need to be discharge limit
exceedances for there to be a permit violation, and
determined that the events at the facility were sig-
nificant enough to be covered by the phrase “any
tailure” in Condition S3.E.1.

Second, the Board granted summary judg-
ment to Ecology concerning the alleged violation
of Permit Condition S5. The City argued that the
alarm system was not a part of the facility’s systems
of treatment and control used to achieve compli-
ance with the Permit. The Board found that the
alarm system was “a related appurtenance” to the
facilities treatment systems, and that failure to en-
sure operation of the alarm system constituted vio-
lation of Condition S5.

Finally, the Board denied summary judgment
concerning the alleged violation of Condition S4.C,
and the reasonableness of the penalty. Ecology ar-
gued that the City was required to apply chlorine
for disinfection upon discovery of the system fail-
ures. The Board determined that there were mate-
rial issues of fact concerning the reasonable steps
the City was required to take to mitigate potential
harms associated with the incident, and thus sum-
mary judgment was inappropriate. The Board also
found that there were material facts in dispute as to
the reasonableness of the penalty.

The parties subsequently reached a settlement
on the remaining issues, so the case did not proceed
to hearing.

Paul Hagman v. Ecology, PCHB Case No. 14-016c¢
(Findings of Fact, Conclusions of Law and Or-
der, February 27, 2015)

Ecology issued a $1,500 penalty to Mr. Hagman
for two violations of the Construction Stormwater
General Permit (“CSGP”): (1) failing to implement
and maintain best management practices at his con-
struction site, and (2) failing to submit Discharge
Monitoring Reports (“DMR”). Mr. Hagman appealed
the penalty and, while the appeal was pending, he
submitted a Notice of Termination to Ecology, seek-
ing to terminate coverage of the CSGP. Ecology de-
nied the termination request and Mr. Hagman ap-
pealed the denial. The appeals were consolidated
for hearing.

Prior to hearing, the Board issued summary
judgment in favor of Ecology concluding in perti-
nent part that: (1) Ecology is authorized by RCW
90.48.144 to issue a penalty for violation of the
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terms of the CSGP regardless of whether the viola-
tion also resulted in violation of water quality stan-
dards; (2) the notice and compliance provisions
of ch. 43.05 RCW did not preclude issuance of a
penalty to Mr. Hagman because the limitation on
issuing penalties in RCW 43.05.150 does not apply
where the alleged violation concerns the terms of
a permit; and (3) the Board has jurisdiction over
Ecology’s denial of the Notice of Termination. The
Board also rejected Mr. Hagman’s request for a de-
claratory order as Ecology did not consent to its en-
try as required by RCW 34.05.240(1).

Following a hearing on the merits, the Board
determined that Ecology had met its burden of
demonstrating that Mr. Hagman had failed to im-
plement BMPs at the site and had not submitted
the required DMRs. The Board further concluded
that the penalty was reasonable, and that Ecology’s
decision to deny the Notice of Termination was ap-
propriate as the site had not undergone final stabi-
lization.

Coalition to Protect Puget Sound Habitat v.
Pierce County, Taylor Shellfish, and Seattle Shell-
fish, SHB Case No. 14-024 (Findings of Fact,
Conclusions of Law and Order, May 15, 2015)

Coalition to Protect Puget Sound Habitat
(“Coalition”) challenged an approval by Pierce
County (“County”) of a shoreline substantial de-
velopment permit (“SSDP”) for a geoduck farm in
Pierce County. Taylor Shellfish and Seattle Shellfish
received an SSDP for an 11-acre commercial geo-
duck farm on private tidelands located on the east
shoreline of Case Inlet. The proposed new farm,
called the Haley Farm, will be in the intertidal zone,
and is not located on a shoreline of statewide sig-
nificance.

The County issued the SSDP, in part, because it
determined that the Haley Farm site is well-suited
for geoduck aquaculture. The site has the requisite
substrate and beach topography for goeduck farm-
ing. It has clean water with limited pollution sourc-
es, and there is no significant upland development
in the area. The site is located in a Rural Residential
Environment under the Pierce County Shoreline
Master Program (“SMP”), and the uplands abutting
the farm site are heavily wooded, with the closest
residence approximately 2,000 feet away.

The Coalition’s challenge to the SSDP was based
in part on potential impacts to the near shore en-
vironment, fish, birds and wildlife from site prepa-
ration, aquaculture gear, and harvest activities as-
sociated with geoduck farming. The Coalition also
challenged the mitigated determination of nonsig-
nificance (“MDNS”), contending that the County
failed to consider the cumulative impacts associ-
ated with the Haley Farm in light of other exist-
ing aquaculture and reasonably foreseeable future
aquaculture activities.

The Board held a hearing on the merits and
heard extensive testimony from expert witnesses
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on matters such as the near shore environment,
sediment migration, geoduck farming practices,
and the potential impacts from plastics associated
with aquaculture gear. After weighing the evidence
and considering the testimony from the experts,
the Board concluded that the Coalition failed to
prove the SSDP was inconsistent with the Shoreline
Management Act or SMP. The Board also deter-
mined that the County had considered impacts
from the Haley Farm along with other past, pres-
ent, and reasonably foreseeable future actions. The
Board concluded that the Petitioners had failed to
show that the MDNS was clearly erroneous.

The Board ultimately affirmed the SSDP with an
additional condition requiring that the applicants
maintain a log that tracks the aquaculture gear
that is placed on-site for farming activities and the
aquaculture gear that is removed from use on the
Farm. The purpose of the log is to monitor actual
levels of escapement of gear from the Farm. The
condition was added in response to evidence pre-
sented at the hearing concerning the potential for
gear escapement.

Tom Morrill was appointed in August 2014 to serve on
the Pollution Control Hearings Board and the Shorelines
Hearings Board.

Prior to his appointment, Mr. Morrill was the City
Attorney for the City of Olympia for 7 years and the
Deputy City Attorney for the City of Olympia for 2 years.
Before working for the City of Olympia, Mr. Morrill
worked in the Washington State Attorney General’s
Office for 12 years. During that time, he served as
General Counsel to the Washington State Treasurer and
represented the Department of Ecology on a wide variety
of environmental matters. Mr. Morrill also previously
practiced environmental litigation in the Seattle office
of Davis Wright Tremaine. Following graduation from
law school, Mr. Morrill was a judicial law clerk for the
Honorable Robert R. Beezer on the United States Court
of Appeals for the Ninth Circuit and for the Honorable
William B. Enright in the United States District Court
for the Southern District of California. Mr. Morrill
earned a B.A. degree from The Evergreen State College
and a ].D. from Cornell Law School.
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