WSBA BUSINESS LAW SECTION EXECUTIVE COMMITTEE
DRAFT Special Meeting Minutes

Date: September 23,2024 12:15-12:30 p.m.
Zoom: https://usO6web.zoom.us/j/81393382023?pwd=rrAa9h0j6sumzhyBGulMUNIGIXspj6.1

Attendance:

Kelly Lawton-Abbott, Chair Michael Hutchings, CARC Barbara Prowant, Chair-Elect,
Co-Chair Treasurer, At-Large Member

Joanna Carey Cleveland,

Secretary David Lawson, NCC Chair Amy Weston, P&DSL Cmte

Eric DeJong, CARC Co-Chair Elisabeth Yandell McNeil, Co-Chair

Emily Donohue, YBL IC’iLDP Security Law Cmte Co-

Committee Chair alr

Michael Harris, P&DSL Cmte Amna Otsuka, At-Large

. Member
Co-Chair
1. CALL TO ORDER

Kelly called the meeting to order at 12:17 p.m. She thanked Committee members for being available
for this special meeting to approve proposed legislative changes.

2. ROLL CALL

A majority of the voting members of the executive committee constitutes a quorum at all meetings of
the executive committee, however any action (other than taking no position) with respect to proposed
legislation shall require the affirmative vote of at least seventy-five percent (75%) of all voting
members of the executive committee. Eleven voting members were present at the meeting which
meets the 75% threshold (for 14 voting members).

3. PROPOSED LEGISLATION PRESENTED BY CORPORATE ACT REVISION
COMMITTEE

Michael Hutchings provided a summary of proposed revisions to the Washington Business
Corporations Act for the Committee’s consideration and endorsement. The CARC memo with the
full description of the changes is attached to the September 11 minutes and attached here.

Motion to approve CARC’s proposed revisions to the Washington Business Corporations Act and
recommend these revisions to the Legislative Review Committee made by David Lawson, properly
seconded. Approved unanimously.

There being no other business, the meeting was adjourned at 12:23 p.m.
Respectfully submitted,

Joanna Carey Cleveland
Secretary

Minutes Approved by the Business Law Section Executive Committee on

Joanna Carey Cleveland
Secretary
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TO: WSBA Business Law Section Executive Committee
FROM: Corporate Act Revision Committee (CARC)
DATE: August 18, 2024

RE: Proposed changes to Washington Business Corporation Act (RCW 23B): Updates to
Provisions Regarding Committees of the Board of Directors

This memorandum summarizes changes to the Washington Business Corporation Act, Title 23B
of the Revised Code of Washington (WBCA), proposed by the Corporate Act Revision Committee (CARC).

The proposed changes would update provisions regarding committees of the board of directors
to align more closely with the current version of the Model Business Corporation Act (MBCA) and the
Delaware General Corporation Law (DGCL). The proposed changes also include some technical
corrections to sections of the WBCA recently adopted or revised.

CARC has prepared this memorandum describing the proposed changes and unanimously
requests and recommends that the BLS Executive Committee (1) approve the proposed changes, and
(2) recommend the proposed changes to the WSBA’s Legislative Committee for their consideration and
recommendation to the WSBA Board of Governors as WSBA-request legislation.

A. Overview

The current WBCA provision regarding committees of the board of directors (RCW 23B.08.250)
is based on the 1989 version of the MBCA and has remain largely untouched for more than 30 years.
CARC believes the provision should be updated in light of developments in the MBCA and the DGCL,
which would also more closely align with evolved corporate practices.

The principal proposed changes include the following:
e To permit boards more flexibility when constituting board committees; and
e To permit more flexibility for board committees to act under delegated authority.

The proposed changes would also make other non-substantial revisions intended to align the
WBCA more closely with the current version of the MBCA.

B. Board flexibility when constituting board committees

The current version of the WBCA includes several limitations to the authority of the board of
directors regarding the establishment and governance of board committees. Some of these limitations,
which are based on the 1989 version of the MBCA, have been revised or eliminated over time as
reflected in the current version of the MBCA. These limitations include the following:

e Each committee must consist of two or more directors;

e The board may not enable a committee to replace absent or disqualified members; and
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e The board may not delegate to a committee the authority to take certain specified
actions (i.e., filling committee vacancies, approving technical amendments to articles of
incorporation, or approving a plan of merger not requiring shareholder approval).

CARC believes the WBCA should be updated to algin more closely with the MBCA and the DGCL
with respect to the limitations to the authority of the board of directors regarding the establishment
and governance of board committees. Specifically, the WBCA should be amended to provide the
following:

e A board committee must consist of one or more directors;

e The board and, if authorized, committee members, may replace absent or disqualified
committee members; and

e The limitations on board committees include only those actions that substantially affect
the rights of shareholders or are fundamental to the governance of the corporation.

These proposed changes, which are reflected in the attached Appendix A, are consistent with
both the current version of the MBCA and the DGCL.

C. Other proposed changes

In connection with the proposed changes described above, CARC is proposing some other
technical changes to the WBCA, all of which are reflected in the attached Appendix A. These proposed
changes largely align the language of the WBCA to the language in the current version of the MBCA.
These proposed changes would also move the provision regarding the board’s authority to delegate to
officers the authority to issue shares (e.g., stock options, warrants, etc.) from the board committee
section (23B.08.250) to the share options section (23B.06.240). These proposed changes are not only
consistent with the current version of the MBCA, but are likely much more intuitive for users of the
WABCA. These proposed changes are also reflected in Appendix A.

In addition, CARC is proposing three technical “clean-up” changes to the WBCA to address
oversights in connection with the changes to the WBCA adopted in 2024.

The first proposed change, to the language in the 23B.11A.070 (effect of a merger or share
exchange), would clarify rights of former holders of shares exchanged in a share exchange transaction.

The second proposed change, to 23B.13.020 (right to dissent), would expressly provide that the
conversion of a Washington corporation to a non-corporate entity (e.g., LLC, partnership, etc.) would
trigger dissenters’ rights to appraisal. Prior to the 2024 WBCA changes, such a conversion would have
required unanimous approval of the shareholders of the converting corporation. The 2024 changes
reduced the shareholder approval threshold for such a transaction from unanimous to a majority of
outstanding shares, consistent with the approval threshold for other transactions that would result in a
fundamental change to the corporation. In connection with lowering the statutory approval threshold,
CARC had intended to include the conversion transaction among the express list of transactions
triggering dissenters’ rights included in 23B.13.020, which is consistent with the current version of the
MBCA. This proposed change would rectify that oversight.
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The third proposed change, the 23B.14.020 (dissolution by board of directors and shareholders),
would revise amend this provision to adopt a majority of outstanding shares threshold as the default
approval requirements for approval of a dissolution. The voting threshold changes would be
grandfathered such that the two-thirds approval threshold would apply to corporations formed before
August 1, 2024. For corporations formed before August 1, 2024, the 2024 WBCA changes implemented
the majority of outstanding shares voting threshold to the other fundamental changes provisions (e.g.,
approval of amendments to articles of incorporation, approval of mergers, approval of a sale of assets,

approval of conversions, etc.). The provision on approval of dissolutions was inadvertently omitted from
those changes.

These proposed changes are reflected in Appendix B.
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APPENDIX A
Proposed changes to the WBCA related to committees of the board of directors.

The specific amendments proposed by CARC are shown below, marked to show changes compared to
the WBCA as currently in effect.

[Proposed new language is indicated by underscoring and proposed deletions are shown by strikeout]

RCW 23B.06.240. SHARE RIGHTS, OPTIONS, WARRANTS AND AWARDS

(1) Ynlessthearticles-of-incorporationprovide-otherwisea A corporation may issue rights, options, or

warrants for the purchase of shares or other securities of the corporation. The board of directors must
shall determine the terms and conditions upon which the rlghts options, or warrants are issued; and

ma¥ become exerC|sabIe! exchangeable or convertlble! ncludmg #e;m—and—eent—eet—and—t—he—t—epms

3 i g e he-conditions-preceden rd the

con5|derat|on for wh|ch the shares or other securltles are to be |ssued and-the-holdersby-whom-the
rights-eptions-orwarrantsmay-be-exereised: The authorization by the board of directors for the
corporation to issue such rights, options, or warrants constitutes authorization of the issuance of the
shares or other securities for which the rights, options or warrants are exercisable.

rlghts optlons or warrantsmel-u-dmg—t—he—t—mqe-ept-mes—t-he

(2) The terms and conditions of suc

warrant—s—may—be—e*aersed—as—weﬂ—as—ﬂwd%ren may mclude restrictions or condltlons that

(a) maypreclade Preclude or limit the exercise, transfer, or receipt of such rights, options, or warrants

by any person or persons owning or offering to acquire a specified number or percentage of the
outstanding shares or other securities of the corporation or by any transferee or transferees of any such
person or persons;

(b) erinvalidate Invalidate or void any rights, options, or warrants and-{b}-may-be-made held by any such
person or persons or any such transferee or transferees; or

(c) Are dependent upon facts ascertainable outside the documents evidencing them or outside the
resolution or resolutions adopted by the board of directors creating such rights, options, or warrants if
the manner in which those facts operate on the rights, options, or warrants or the holders thereof is
clearly set forth in the documents or the resolutions. For purposes of this section, "facts ascertainable
outside the documents evidencing them or outside the resolution or resolutions adopted by the board
of directors creating such rights, options, or warrants" includes, but is not limited to, the existence of
any condition or the occurrence of any event, including, without limitation, a determination or action by
any person or body, including the corporation, its board of directors, or an officer, employee, or agent of
the corporation.

(d) The board of directors may authorize one or more officers to (i) designate the recipients of rights,
options, warrants, or other equity awards that involve the issuance of shares of the corporation; and (ii)
determine, within an amount and subject to any other limitations established by the board of directors
and, if applicable, the shareholders, the number of such rights, options, warrants or other equity
awards, and the terms and conditions of such rights, options, warrants or other equity awards to be
received by the recipients. An officer may not use such authority to designate himself or herself or any
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other persons as the board of directors may specify as a recipient of such rights, options, warrants, or
other equity awards.

* % %

RCW 23B.08.250. COMMITTEES OF THE BOARD

(1) Unless this title, the articles of incorporation or the bylaws provide otherwise, a board of directors
may establish ereate one or more board committees composed exclu5|veI¥ of one or more directors to

perform functions-
board of directors.

(2) The establishment ereation of a board committee and appointment of members to it must be

approved by the greater of (a) a majority of all the directors in office when the corporate action ereatien
of the-committee is taken appreved or (b) the number of directors required by the articles of

incorporation or bylaws to take corporate action appreve-the-ereation-ofthe-committee under
RCW 23B.08.240, unless, in either case, this title or the articles of incorporation provide otherwise.

appIy to board committees and their members—as—\htelnl

(4) A board committee Fo-the-extentspecified-by-the board-of directorsorinthearticlesof
incorporation-orbylaws,each-committee may exercise the powers autherity of the board of directors
under RCW 23B.08.010, to the extent specified by the board of directors or in the articles of
incorporation or bylaws, except that a board committee may not:-

(a) Authorize or approve Approve-a distributions, except according to a gererat formula or method, or
within limits prescribed by the board of directors;

(b) Approve or propose to shareholders corporate action that this title requires be approved by
shareholders;

(c) Fill vacancies on the board of directors or, subject to Section (5), on any efits board committees; or
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5) The board of directors may appoint one or more directors as alternate members of any board
committee to replace any absent or disqualified member during the member’s absence or

disqualification. If the articles of incorporation, the bylaws, or the resolution creating the board
committee so provide, the member or members present at any board committee meeting and not
disqualified from voting may, by unanimous action, appoint another director to act in place of an absent
or disqualified member during that member’s absence or disqualification.
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APPENDIX B
Proposed technical changes to the WBCA.

The specific amendments proposed by CARC are shown below, marked to show changes compared to
the WBCA as currently in effect.

[Proposed new language is indicated by underscoring and proposed deletions are shown by strikeout]

RCW 23B.11A.070. EFFECT OF MERGER OR SHARE EXCHANGE

* % %

(2) When a share exchange becomes effective, the shares in the acquired entity that are to be
exchanged for shares or other securities, obligations, rights to acquire shares, other securities, cash,
other property, or any combination of the foregoing, are exchanged, and the former holders of such
shares are entitled only to the rights provided to them in the plan of share exchange or to any rights
they may have under chapter 23B.13 RCW.

* k%

RCW 23B.13.020. RIGHT TO DISSENT

(1) A shareholder is entitled to dissent from, and obtain payment of the fair value of the shareholder’s
shares in the event of, any of the following corporation actions:

k%%

(h) Consummation of a conversion of the corporation to an other entity which is not a foreign
corporation pursuant to RCW 23B.09.010.

* k%

RCW 23B.14.020. DISSOLUTION BY BOARD OF DIRECTORS AND SHAREHOLDERS

* % %

(5) (2) With respect to a corporation formed before August 1, 2024:

(i) tr-additionto-any-othervotingconditionsimposed-by Unless the articles of incorporation, or
the board of directors acting in accordance with under subsection (3) of this section, requires a different

vote, shareholder approval of the proposed dissolution requires must-be-appreved-by (a) the approval
of two-thirds of the votes entitled to be cast on the proposed dissolution, and (b) the approval of two-

thirds of the-vetinggroup-comprisingall the votes entitled to be cast on the proposed dissolution by ;
and-of each other voting group entitled under the articles of incorporation to vote separately on the

proposed dissolution.

(ii) The articles of incorporation may require a different greatererlesser vote than that provided
in this subsection, or a different greatererlesser vote by any separate voting groups previded-ferin-the

904841721.5 B-1



articles-efincorporation, so long as the required vote is not less than a majority of all the votes entitled
to be cast on the proposed dissolution and of each other voting group entitled to vote separately on the
proposed dissolution.

(b) With respect to a corporation formed on or after August 1, 2024, unless the articles of incorporation,
or the board of directors acting in accordance with subsection (3) of this section, requires a greater vote,

shareholder approval of the proposed dissolution requires (a) the approval of a majority of the votes
entitled to be cast on the proposed dissolution, and (b) the approval of a majority of the votes entitled
to be cast on the proposed dissolution by each other voting group entitled under the articles of
incorporation to vote separately on the proposed dissolution.
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