WASHINGTON STATE LLLT Board

Established by Washington Supreme Court APR 28
BAR ASSOCIATION Administered by the WSBA

Regulatory Services Department Steve Crossland, Chair

LIMITED LICENSE LEGAL TECHNICIAN (LLLT) BOARD
AGENDA for December 10, 2018

Washington State Bar Association
1325 Fourth Avenue — Suite 600
Seattle, Washington 98101
1:00 p.m. to 4:00 p.m.

1. Call to Order/Preliminary Matters (1:00 p.m.)

e Introductions
e Qutreach Update
e Approval of Meeting Minutes — ACTION

2. Consumer, Money, and Debt Committee Report (Nancy lvarinen) (1:15 pm)
3. Family Law Practice Area Workgroup Report (Sarah Bove) (1:45 pm)
4. Staff Report (Renata Garcia) (2:15 pm)

e Exam Results Moving Forward
e NPA Comments Received
e Family Law Enhancements Rescission

MEETING MATERIALS
1. Outreach Update

2. November 19, 2018 Draft Meeting Minutes

3. New Comments on Consumer, Money and Debt Proposed Draft
4, Amended Court Order Rescinding Order No. 25700-A-1246

5. Overview of Revised Proposed Amendments

6. Email to LLLTs Regarding Court Order Rescinding Amendments

Renata de Carvalho Garcia, WSBA Staff Liaison
1325 4th Avenue | Suite 600 | Seattle, WA 98101-2539
206-733-5912 | renatag@wsba.org | LLLT@wsba.org | www.wsba.org




LLLT Board
WAS H I N GTO N STAT E Established by Washington Supreme Court APR 28

BAR ASSOCIATION Administered by the WSBA

Regulatory Services Department Steve Crossland, Chair

LIMITED LICENSE LEGAL TECHNICIAN (LLLT) BOARD
UPDATE: December 2018

Outreach & Press

Press:
= November 19, 2018: Legal Technicians Step In To Fight Justice Gap
= November 27, 2018: Seattle University Law Review Law by Non-Lawyers: The Limit to
Limited License Legal Technicians Increasing Access to Justice
= December 2, 2018: Immigration Attorney Magdalena Cuprys continues series of
published articles about Legal Assistants
Recent Events:
= November 28, 2018: Q&A session at Spokane Community College attended by Jaimie
Patneaude and Barbara Esselstrom, LLLT
Upcoming Events:
= February 25, 2018: LLLT Exam

Statistics & Other Events

=  Number of current LLLTs: 39
= 4 LLLTs are inactive

Meetings

Recent:
= November 19, 2018: LLLT Board Meeting, New Practice Area Workgroup Meeting and
Board Development Committee Meeting

Upcoming:
= January 14, 2019: LLLT Board Meeting

Renata de Carvalho Garcia, WSBA Staff Liaison
1325 4th Avenue | Suite 600 | Seattle, WA 98101-2539
206-733-5912 | renatag@wsba.org | LLLT@wsba.org | www.wsba.org




THE SUPREME COURT OF WASHINGTON

IN THE MATTER OF SUGGESTED
AMENDMENTS TO APR 28—LIMITED
PRACTICE RULE FOR LIMITED LICENSE
LEGAL TECHNICIANS; APR 28 APPENDIX—
REGULATION 2 PRACTICE AREAS—SCOPE OF
PRACTICE AUTHORIZED BY LIMITED LICENSE
LEGAL TECHNICIAN RULE; APR 28 APPENDIX
REGULATION 3—EDUCATION REQUIREMENTS
FOR LLLT APPLICANTS AND APPROVAL OF
EDUCATION PROGRAMS; RULES OF
PROFESSIONAL CONDUCT (RPC) 1.0B—
ADDITIONAL WASHINGTON TERMINOLOGY:;
RPC 1.17—SALE OF LAW PRACTICE; RPC 4.3—
DEALING WITH A PERSON NOT REPRESENTED
BY A LAWYER; RPC 5.8—MISCONDUCT
INVOLVING LAWYERS AND LLLTs NOT
ACTIVELY LICENSED TO PRACTICE LAW; RPC
8.1—BAR ADMISSION AND DISCIPLINARY
MATTERS; AND LLLT RULES OF
PROFESSIONAL CONDUCT (LLLT RPCs) LLLT
RPC 1.0B—ADDITIONAL TERMINOLOGY; LLLT
RPC 1.2—SCOPE OF REPRESENTATION AND
ALLOCATION OF AUTHORITY BETWEEN
CLIENT AND LLLT; LLLT RPC 1.5—FEES; LLLT
RPC 1.8 CONFLICT OF INTEREST: CURRENT
CLIENTS: SPECIFIC RULES; LLLT RPC 1.15A—
SAFEGUARDING POLICY; LLLT RPC 1.16—
DECLINING OR TERMINATING
REPRESENTATION; LLLT RPC 1.7 SALE OF A
LAW PRACTICE; LLLT RPC 2.1—ADVISOR,;
LLLT RPC 2.3 [RESERVED}; LLLT RPC 3.1—
ADVISING AND ASSISTING CLIENTS IN
PROCEEDINGS BEFORE A TRIBUNAL; LLLT
RPC 3.6-3.9 [RESERVED]; LLLT RPC 4.1—
TRUTHFULNESS IN STATEMENTS TO OTHERS;
LLLT RPC 4.2—COMMUNICATION WITH
PERSON REPRSENTED BY LAWYER; LLLT RPC
43—DEALING WITH PERSON NOT
REPRESENTED BY LAWYER; LLLT RPC 5.4—
PROFESSIONAL INDPENDENCE OF A LLLT;
LLLT RPC 5.5 UNAUTHORIZED PRACTICE OF
LAW; LLLT RPC 8.1—LICENSING, ADMISSION,
AND DISCIPLINARY MATTERS; LLLT RPC 8.4—
MISCONDUCT
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AMENDED ORDER
RESCINDING ORDER NO.
25700-A-1246 AND
REPUBLISHING
SUGGESTED
AMENDMENTS TO APR 28
FOR COMMENT

wo. aio0.a. 1247

FILED

The Washington State Supreme Court Limited License Legal Technician Board

recommended suggested amendments to APR 28—Limited Practice Rule for Limited License



Page2 - AMENDED
ORDER RESCINDING ORDER NO. 25700-A-1246 AND REPUBLISHING SUGGESTED
AMENDMENTS TO APR 28 FOR COMMENT

Legal Technicians. The amendments were considered by the Court on October 31, 2018, and
adopted by a majority vote with the filing of Order No. 25700-A-1246 on November 1, 2018.
Subsequently, on November 15, 2018, the Court determined by a majority vote that, due to
significant formatting errors in the publication of the rule amendments, the rule should be
rescinded and republished as a proposed rule for comments.

Now, therefore, it is hereby

ORDERED:

(a) The adoption of amendments to APR 28 in Supreme Court Order No. 25700-A-
1246 is hereby rescinded effective immediately.

(b) Pursuant to the provisions of GR 9(g), the correctly formatted suggested
amendments as attached hereto are to be published for comment in the Washington Reports,
Washington Register, Washington State Bar Association and Administrative Office of the
Court's websites on December 18, 2018.

(c) The purpose statement as required by GR 9(e), is published solely for the
information of the Bench, Bar and other interested parties.

(d) Comments are to be submitted to the Clerk of the Supreme Court by either U.S.
Mail or Internet E-Mail by no later than February 1,2019. Comments may be sent to the
following addresses: P.O. Box 40929, Olympia, Washington 98504-0929, or

supreme(@courts.wa.gov. Comments submitted by e-mail message must be limited to 1500

words.
%
DATED at Olympia, Washington this Y% day of N om\;@/, 2018.

For the Court

il humst, €Q -

CHIEF JUSTICE]




GR 9 COVER SHEET

Regardlng Amendments to
ADMISSION AND PRACTICE RULES (APR) 28, APR 28 APPENDIX
REGULATIONS OF THE APR 28 LIMITED LICENSE LEGAL
TECHNICIAN BOARD, RULES OF PROFESSIONAL CONDUCT (RPC)
AND
LIMITED LICENSE LEGAL TECHNICIAN RULES OF PROFESSIONAL
CONDUCT (LLLT RPC)

Purpose: The court originally ordered amendments to these rules, with original GR 9
cover sheets, published for comment at the June 2018 en banc administrative
conference. Original proposed amendments were published in 190 Wn.2d Proposed 21-
57. Following notice and comment, a majority of the Court adopted those proposed
amendments in Supreme Court Order No. 25700-A-1246. On November 21, 2018, a
majority of the court voted to rescind Supreme Court Order No. 25700-A-1246 due to
errors in the version that was published and determined that the corrected suggested
,amendments would be published for comment with a description of the substantive
corrections only. The proposed amendments have been reformatted to include necessary
corrections. This Cover Sheet is prepared by the court and contains a description of the
substantive differences between the proposed amendments published at 190 Wn.2d
Proposed 21-57, and the proposed amendments published today.

APR 28(B)(4) -
The omltted Iast sentence Ihe4ega4—teehn+e|an—dees—net—Fepresent—the—el+ent—m—eeuFt

te—a—p#e—ee—ehen!e is mcluded and stncken through

APR 28(F)
Corrected strike through and underlines to reflect correct proposed addltlons and
deletions according to existing language.

APR 28(F)(5) .
Corrected the word “side” to * party

" APR 28(G)(2)
The unchanged language of subsection (2) is included because subsection (2)(a) is
modified.

APPENDIX APR 28(G)(3)
- Omitted subsection (G)(3) is included but unchanged.

GR 9 Cover Sheet - Suggested Amendments to APR 28, APR 28 Appendix Regulations, RPCs,
and LLLT RPCs Page 1



APPENDIX APR 28 REGULATION 2(B)(1)(c)
The addition of “parentage or paternity” is underlined.

APPENDIX APR 28 REGULATION 2(B)(2)(d)
Qualified Domestic Relations Order replaces “QDRO” the first time the acronym is used.

APPENDIX APR 28 REGULATION 2(B)(3)
Corrected the errant strike through to APR(H}T.

APPENDIX APR 28 REGULATION 2(B)(3)(b)(viii) '
Changed the replacement of demestic with committed.

RPC 1.0B Washington Comments
Removed underline and incorporated existing language “(1-3)".

RPC 1.17 Comment
Removed underline from the title “Comment”.

RPC 1.17 Comment 19
Removed underline from the word “sale” as it is existing language.

RPC 4.3 Comment '
Removed underline from the title “Comment”. Changed references to the section to reflect
“Comment” and “Additional Washington Comment” sections. :

RPC 5.8 Comment
Replaced underlined “Washington Comment” with “Comment” as existing language.

RPC 8.1 Comment
Removed underline from the title “Comment”.

LLLT RPC PREAMBLE
Added back the words “AND SCOPE” as existing language.

LLLT RPC 1.16 Comment 1 |
Corrected strike through and underlines to reflect correct proposed additions and
deletions according to existing language.

LLLT RPC 1.17
The unchanged language prior to subsectlon (a)is included.

‘GR9 Cover Sheet - Suggested Amendments to APR 28, APR 28 Appendix Regulatlons RPCs,
and LLLT RPCS _ Page 2



GR 9 COVER SHEET

Suggested Amendments
ADMISSION AND PRACTICE RULES (APR) 28

Limited Practice Rule for Limited License Legal Technicians

Submitted by the Limited License Legal Technician Board

A. Name of Proponent:

Limited License Legél Technician (LLLT) Board
Staff Liaison/Contact; _

Jean McElroy, Chief Regulatory Counsel
Washington State Bar Association (WSBA)

1325 Fourth Avenue, Suite 600
- Seattle, WA 98101-2539 (Phone: 206-727-8277)

B. Spokesperson:

Stephen R. Crossland

Chair of LLLT Board

P.O. Box 566 » :

Cashmere, WA 98815 (Phone: 509-782-4418)

C. Purpose:

The primary purpose of the suggesfed amendments is to enhance the scope of
the Limited License Legal_ Technician (LLLT) domestic relations practice area in order to
improve the LLLT’s ability to render efﬁcient and effective legal servicés td pro ée
clients.

These suggested amendments will enable LLLTs to better serve their clients by
allowing LLLTs toAprovide a wider range of services and more support in the courtroonﬁ.
This more cohesive set of services will help LLLTs provide much needed access to
legal services, guidance, and advice to low and moderate income pro se clients. The

suggested amendments have been discussed and reviewed at length and are designed

GR 9 Cover Sheet - Suggested Amendments to APR 28 ' Page 1



to enhance the existing domestic relaticns practice area consistent with client needs
,va‘nd the intended role of LLLTs as legal practitioners.

The LLLT Board began discussing pcssible enhancements to the domestic
relations practice area in late 2014_ in response to questions and concerns ‘from law
school professors who were teaching the LLLT practice area classes. Students in the
LLLT classes, practici\ng LLLTs, and lawyers who work with LLLTs also raised several -
issues and offered ideas for ways in which the donwestic relations scope could be
improved to allow LLLTs to provide a more..cqnesive set of services to their clients.

The Family Law Advisory Workgroup of the LLLT Board was charged with
discussing these questions and offering recommendations to the LLLT Board regarding
the possible ways in which the scope of practice could be adjusted. The Family Law
Advisory Workgroup‘ includee members of the Board (including family Iayv lawyers),
other family law practitioners, lawyers who practice in other legal areas, and a practicing

LLLT. The Family Law Advisory Workgroup worked collaboratively with several of the
| law professcrs teaching the'family law practice area classes as well as solicited further
information from practicing LLLTs. Throughout 2016 and the beginning of 2017, the
| workgroﬁp studied the issues and prO\rided recommendations to the LLLT Board. The -
LLLT Board approved the suggested amendments in early 2017 and presented
information generally describing the lntended enhancements to the domestlc relations
scope of practice to the Supreme Court on March 8, 2017, and to the Board of
Governors on May 19, 2017.

The LLLT Board posted the suggested amendments on the Washington State

Bar Association (WSBA) website and solicited comments between May and July 2017.

GR 9 Cover Sheet - Suggested Amendments to APR 28 - Page2



Over 30 comments wére received from lawyers, LLLTSs, at least 6ne client of a LLLT, a
firm employing a LLLT, a member of the Board of Bar Examineré,, the King County Bar
Association Family Law Section, a member of the WSBA Family Law Section Executive
Committee, the Northwest Justice Project, and members of the public. On August 16,
2017, the Family Law Advisory Workgroup reviewed the comments submitted,
discussed all comments that posed specific drafting questions or suggestions in detail,
and modified and refined the suggested amendments where it deemed nécessary. .The
modifications were also responsive to the i‘nformal feedback received from the Access
to Justice Board's Rules Committee. At its August 17, 201 7, meeting, thevLLLT Board
approved the suggested amendments as n:10dified by the Family Law Advisory
Workgroup. |

. The following describes each suggested amendment and the amendment’s
purpose and inténded effect: | | \
APR 28(B)

The BOard suggests an administrative amendment to APR 28(B)(1) to correct the
referencé to the “Admission to .Practice Rules” to the “Admission and Practice Rules.” |
The Board's suggested amendment to APR 28(B)(4) sfrikes a phrase relating to the
current prohibition on LLLTs attending court proceedings, which“would be modified by
.these suggestéd amendments. The nature of a LLLT’s client being “pro se” is preserved
in APR 28(F), Scope of Practice-Authorized by Limited Practice Rulé, rather than
including it in the definition of an LLLT.

APR 28(F)

The Board has suggested several administrative amendments to the first _

GR 9 Cover Sheet - Suggested Amendments to APR 28 ' Page 3



paragraph of APR 28(F)._Thé amendments are designed 't'o unify the terminology used
in the introduction to APR '28,‘ repeating phrases such as “render legal assistance” and
reinforcing that the LLLT is providing limited legal assistance to a pro se client. The
amendmenfs would also clarify that LLLTs have an affirmative duty to inform clients to
seek the services of a‘ lawyer when an issue outside of their scope of practice has been
| identified. In APR 28(F)‘(3), a.further clarification of the LLLT’s duties to clients with
respect to filing and service of documents was added, stating specificélly that the LLLT
may both advise and éssist clients in correctly filing and serving documents.

The suggested amendments would delete the words “from the opposing side”

from APR 28(F)(5) in order to delineate that LLLTs may review documents or exhibits

—~—

provided to the client from any source, not only from the opposing side. .The suggested
amendment to what will be APR 25(F)(10) is_ grammatical, changing “a client” to -“thé
~ client” in order to create consiste_ncy with the other paragraphs in the subsection. The
suggested chénge to what will be APR 28(F)(11) is semantic, changing “documents” to
,“récords” in order to .b/etter describe the list of records thaf follows. |

APR 28(F)(12)'and (13) are new suggested subsectioﬁs that relate to‘ fhe
enhancémehts to the LLLT scope of practice. New APR 28(F)(12) suggests that LLLTs
be pérmitted to communicaté or negotiate with the opposing party or.t.he pa‘rty’s : |
representative regarding procedural matters. New APR}-28(F)(13) suggests that LLLTs
be permitted to negotiate the client’s legal ﬁghts or'responsibilifies provided thét the |
client has given written _cons‘ent defining-thve parameters of the negotiation. LLLTs and
Iawyers for the opposing party have reported that significant barriers to efficient case:

administration are imposed by the current restriction that LLLTS must not communicate
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with anyone other than the élieﬁt regérding the subject matter of the répresentaﬁ'on.

LLLTs have encountereddifﬁcult-ies instructing their clients about how to ihdepend_ently |
accomplish various rhihisterial-activities such as rescheduling hearing dates, confirming
service addresses, and informihg opposing parties when an issué Wi't_h their pleadings
has been identified. The LLLT Board believes that communication rega.rding procedural
matters should be allowed in order to increase efficienéy of the servi-ces LLLTs provide
to their clients. \

The new subsection APR 28(F)(14) would provide that additional types of legal -
~ assistance not otherwise prohibited generally by APR 28 could be authorized by
regulations relating to the scope of practicé permitted within a specific practice area.
This would allow LLLTs to provide certain legal assistance necessary for a particular
approved practice area but that lmay not be needed, justified, of wise to include within
the scbpe of éll approved practice areés. |
APR 28(G)

Three amendments to APR 28(G) have been suggested. The first Would delete
the words “appear 6r” from'APR' 28(G)(2)(a) in ordef to coordinate this subsection wifh
suggested amendments td the domestic rélations scope of pr_acticé in Regulation 2(B).
The second suggested émendrhent in the Same p_aragra,ph -woul'd reinforce that LLLTs
must Iodk to the specific regulation regarding their praétice area’ to fully comlprehend
their scope of practice. -

The third suggested amendment in APR 28(G)(4) would preserve the LLLT’s
obligation to sigh documents and pleadings they prepare while allowing an exception fOr

LLLTSs assisting a client or a third party in preparing a declaration or sworn statement.

GR 9 Cover Sheef - Suggésted Amendments to APR 28 Page 5



Requirihg LLLTs to sign the sworn statement of anqther person deviates from comfnon
practice among lawyers when prépafing declarations for signature by a client or third .

| party. | | |

APR 28(H)

The suggested émendments to APR 28(H) would unify thé amendments to the
dOrﬁestic relations scope in Regulation 2 with the permitted action‘s under the LLLT
license. The suggested amendment to APR 28(H)(5) would reinforce that to understand
the entirety of the séope of prac,:ti'ce for a licensed LLLT, one must look to the specifié
practice area regulation.

. The suggested amendments to APR 28(H)(6) would allow LLLTs to negotiate
with the opposing party or t.héir.representative when the client has defined the scope of
the negdtiation prior to its onsét; The current prohibition against LLLTs negotiating for
their clients has frequently resulted in situations where the LLLT must schedule
hearings regarding issues thét coulld likely be negotiated, thereby using substantially
more of the parties’ and the court’s time and unnecessarily increasing the cost of the
representatibn. Addifionally, LLLT clients who are in the midst of a difficult dissolution,
custody battle, or domestic violence dispute may'find themselves in the posiﬁon of
being contacted by their spouse or abuser when it would be iﬁ their best interést to have
a third party act as the mediator or contact person. Also significantly, a number of
lawyers for opposing parties have reported that they. would prefer to negotiate with a
legal professional rather than a pro se layperson who is emotionally'i_nvolved in the -
outcome 6f the issue. For LLLTs who are multilingual, being able to negotiate with

opposing parties would also allow them to-maximize essential services to. clients who
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may not speak English but do speak the éame language(s) as the'LLLT.
The suggested additions of what would be APR 28(H)(8) and (9) would move |
| prohibitions that previously existed in the LLLT domestic relations scope regulat_ibn to
this subsection because these restrictions shbuld éppl)\i to all LLLTs, regardless of
approved bractic.e_area. |
APR 28 Regulation 2(A)
" In APR 28 Regulation _2(A), the suggested amendments are purely adminiétrative
and would align'the‘ étyle with other portions of APR 28.
APR 28 Regulation 2(B)
| APR 28 Regulation 2(B) provides)a detéiled treatment of the scope of the LLLT
domestic relations practice. The suggested amendments to APR 28 Regulation 2(B)(1)
would modify the permitted scope of practice by including all parenting plan
modificationé and nohparental custody actions. For p(otectioﬁ orders, the LLLT family
. law scope of practice is currently limited to domestic violence actions only. The -
suggested amendments would édd other brotection or restraining orders arisiﬁg from a
domestic relations case in addition to thercurrent domestic violence protection orders.
- Additionally, the suggested amendments reOrganized the listing of the permitted actions
to be roughly sequential from primary actions through modifications and ofher related
actions. N |
Currently, LLLTs are permitted to help clients with uncontested parentiné plan
modifications but may not advise or assist clients regarding contested major parenting
plan modifications unless the terms have been agreed to by the parties before the onset

of the representation. Because of the existing prohibition in APR 28 Regulation 2(B),
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{
clients have not beeh able to obtain advice from the LLLT on the reievant issues that

will be before the cogrt for determination et an adequate cause hearing. Under the
eui'rent provisions, therefore, the client must attempt to pegotiate the terms of .major
parenting plan modifications without receiving advice from the LLLT as the client
prepares to argue the issues. The LLLT Board recommends tiiat LLLTs be permitted to
assist with all major modiiication cases up to the point of the adeduate cause hearing,
and thus, suggests removing the phrase “when the terms are agreed to by the parties.”
‘The LLLT Board also suggests that LLLTs be permitted to assist with
nonparerital custody cases up to tiie point of the adequete cause hearing. Tens of
thousands of childr_en in Washington live with a guardian other than a parent. Very few
of these guardians have legal custody, which eausee complex problems with access to |
| medical, educational, and housing services. C_hild in Need of Services cases and
dependencies are commonly resolved through nonpare‘ntal custody with reIatives and
family friends, who often cannot afford to hire an attorney. Additionally, nonparental
custoidy matters are accomplished through the use of pattern forms which LLLTs can be
trained to use competently. Permitting LLLTs to assist with these matters would | |
promote judicial efficiency by helping pro se parties navigate this aspect of the legal
system. |
The first paragraph of APR 28 Reguiation 2(B)(2) contains suggested stylistic
_ am'endment_s. It also would clarify that a domestic relations LLLT may provide legal
services specified by the Regulation. The suggeeted amendments to APR 28
Regulation é(B)(Z)(a) are grammatical. |

In APR 28 Regulation 2(B)(2)(b), fhe suggested substantive amendments would
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. permit an LLLT to provide services related to the division of real'f)roperty. In the current’
text-of APR 28, there is an absolute prohibition in Régulation 2(B)(3)Xi) a_gainst dividing

| real property. This restriction was originally called into quesfion by the professors and
students participating in thé LLLT family law practice area classes. Practicing LLLTs
reported that clients experienced significant barriers because of the LLLTs' inability to
divide the fémily home 'as“ part of the legal process.

In response to these issues, the LLLT Boérd suggeststhat LLLTs be allowed to
assist with gathering information on the value and potential encumbrances on a home,
as clients are often unable to independently find the information necessary for the court‘
to evaluate~'the value of their real property assets". The LLLT Board also suggests that
LLLTs be éllowed to advisé and assist with division of single family residential real
properfy in which the parties have equity of up to twice the homestead exemption
(currently $125,000; see RCW 6..13.630). This would allow two parties who own é home
together to potentially divide the equity in the home and preserve their maximum |
exemption if either party files for bankruptcy at a later date. The homeste?d exemption
is set by the Ieglislature and adjusted periodically according to economic factors.

Real property divisién was prohibited by the LLLT Board when inifially
contemplated because there were concerns about being able to adequately address the
_ topic in the practice area curriculum. The family Iéwv professors and the Family Law
.Ad\‘/isory Workgroup of tHé LLLf Board waked togéther to address this issue. Thé
professors and Workg.roup believe that it would be poséiblé to teach LLLTs how to
divide single family residential real property using the current fahily law forms because

- the mandatory forms were designed, in large part, to be able to be compléted by pro se -
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litigants. The LLLT Board has developed a checklist for LLLTs to use when dividirig
property; a sample is enclosed. The checklist collects important information about the
disposition of the property, liens, éncumbrahces, and remedies in the case of default.
The family Iaw’ professors' plan to revise the existing LLLT family law edu-catio'n
curriculum to allow LLLTs to capably perform this limited scobé of real estate division.

APR 28 Regulation 2(B)(3)(c)(i) currently prohibits LLLTs from advising clients -
. about or dividing retirement assets using a suppiémental order, incIudiﬁg all defined
benefit ‘plahs and defined contribution plans. The family law piofessors and the Famibly
Law Advisory Workgroup belieye this prohibition is too restrictive. Under suggested _
APR 28 Regulation 'B(2)(c) and (d), LLLTs would be permitted to advise as to retirement
asset allocation for specified retiremerit plans and include Iahguage in a decree
describing how QDROs (qualified domestic relations orders) or supplemental orders are
to be preparéd. LLLTs would continue to be prohibited from preparing the actuai QDRO
or supplemental order dividing retirement assets. |

Suggested APR 28 Regulation 2(B)('2)'(e) addreéses LLLT participation in}
alt‘ernative'dispute resolution _proceedirigs éna suggested subsection 2(B)(2)(f) would
specifiéally allow LLLTs to accorhpény, assist, and cdnfer with their pro se clients at -
depositions. Alternative dispute r_esolutiori _(suéh as mediation, arbitration, or settlement
conferencés) is mand'ateq in contesteci fanjily law cases in Washingtdn State; it would
be a significant hélp to clients and to the court system to permit LLLTs to assist w'ith
mediations in family law cases. Professors ‘and praétitioners on the Family Law Advisory
Workgroup noted that sehding a client into fhe mediation without support—when that-

person may or may not understand the nature of the process or the finer details of the
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case—would likely set‘u.p the client for failure. The current prohibition was initially
designed to ‘align with the prohibition on negotiation. If the suggested amendment
removing the prohibition against negotiation in APR 28(H)(6) is adobted, the Board
believes there would be no reason to restrict LLLT .participatibn in alternative dispute
resolution proceedings. l

Similarly, suggested subsection 2(B)(2)(f) would allow an LLLT to accompany the
pro se client at a depositioh. The LLLT would not take or defend the deposition and
Would not make objections. The LLLT could provide advice and explain questions and
their impact to the client during breaks.

Suggested subéection 2(B)(2)(g) would allow LLLTs té present agreed orders, |
uncontgsted orders, default orders, and accompanying documents. Today, paralegals
and legal assistants without a license to practice Iaw are permitted to appear at ex paﬁe

calendars to presént orders for entry in- most counties in Washington. When a court
denies entry of ex par\te orders there is no record (transcript, clerk’s notes, or recording)
for an LLLT to rely upon to determine why the orders were not entered if the client does
not understand' or cannot properly convey a court’s reasoning. The LLLT risks sending a
client béck to court without fully resolving the issue(s) that caused the initial denial.
Permitting an LLLT to present orders fdr ex parte entry on behalf of the client would
ensure that the client's cése will be properly finalized and provides assurance for the
'LLLT that documents bearing their signature have been properly handled.

Suggested subsection 2(B)(2)(h) wb'uld allow LLLTs to accompany and assist
their pro se clients at certain heérings and respond to diréct quéstions from the court or

‘tribunal regarding factual and procedural issues only. The LLLT could not represent the
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client like a lawyer would. The permitted hearings would be prifna'rily motion hearings,
as well as administrative child sdpport hearings. Subsection (h)(i) would allow LLLTs to
acéompany and assist clients at hearingAs related to domestic violence proteétion orders
and other protection or restraining orders érising from a domestic relatiéns case. Tﬁe
~ current prohibition against participating in court proceedings has presented significant
barriers to the LLLTs’ ability to provide efficient servicés to clients. LLLTs report that
mistakes made by clients at .hear,ings, such as incorrectly answering quéstions from the
judge due to a lack of undersfanding of legal terminology, handing tHe court the wrong
~ suggested 'order, and not understanding orders from the court or court procedures, are
negatively impacting the cases by cauéing unnecessary confuéibn, repetition, and
delays. |

The amendments fo the main paragraph of APR 28 Regulation 2(B)(3) and
subectioné (a) and (b)(i) and (b)(ii) are grammatical. Substantive amendments regarding
the division of real estate and re_tirement assets can be .found in (b)("iii). This améndment
would clarify that division-or conveyance of formal business -entities, commercial
property, or residential propérty would be’prohibfte'd exbept as permitted in Regulation
© 2(B)2)(b). |
Regulétion 2(B)(3)(b)(iv) is a new subsection containing the current prohibition on
LLLTs préparing QDROs and Sl:lpplemental orders dividing retirement assets.

The LLLT Board suggests rer;loving' what is currently Reguléti\dn 2(B)(3)(b)(iv) '
because criminal no contéct orders are entered by prosecutors and therefore LLLTs
would not be able to enter them even if permitted to do so. Other protection orders

currently prohibited in Regulation 2(B)(3)(b)(iv) would also be removed by this
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amendmeht because other amendments would permit LLLTs to render these forms of
IeQaI assistance if they arise from a domestic relations case.

The new suggested subsection (ix) would permit LLLTs to render legal
_assis’gance with nonparental custody matters and majo'r"parenting blan modifications
through the adequate cause hearing, unles'e the terms ere egreed to by the p'erties or
one party defaulte, in which case there is no prohibition. |

The new suggested subsection (b)(xi) would prohibit LLLTs from providing legal
assistance with objections or responses in contested relocation actions.

- The suggested deletions of eubsecfions (d) and (e) relating to the taking of a
. deposition and responding to or initiating an appeal haVe been moved to general
prohibitions under APR 28(H).
APR 28 Regulation 3(C) ' v

If the suggeeted amendments are adopted, changes to the domestic relations
scope of practice will reqkuire curfently licensed LLLTSs receive additional_ treining about
- the enhancements outlined in the suggested amendments. The LI;LT Board intends to
create and offer mandatory centinuing legal education to accomplish this. The LLLT
.Board wiII. provide notice of the supplemenfal education requirement and the deadlihe
for completion of the requirerﬁent toLLLT candi:dates.and currently licensed LLLTs.
Conclusion

The Court adopted the LLLT license in order to prO\)ide greatef public aecess to
trained and licensed legal professionals within an approved area of law and proscribed
scope of practice. This new and innovative‘mo'del has drawn netice throughout the

country and the world. Educators, Board members, and newly practicing LLLTs have
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had the opportunity to critically examine fhe’ LLLT.service model and to observe how the
initial fo,rmulafion of the domestic relations scope of practice impabted clients. Based oh
those observations _and an examination of the Iic;ense to date, the LLLT Board believes
these suggested amendments will serve to enhance public access to the legal sys'terﬁ in
Washington and will allow LLLTs to providé more combrehensive services to pro se
clients in need of_ legal assistance in family ‘Iav.v. These sug’geste'd amendments are
presented along with correspondind suggested amendments to the LLLT Rules 6f

- Professional Conduct énd the Rules of Professional Conduct for lawyers that are
ﬁecessaw to implement the suggested amendments to APR 28. The LLLT Board
requests the Court addpt all the suggested amendmentS»tothher. |

D. Hearing: Because of the outreach conducted and input previously received by.
‘the LLLT Board, a hearing is not requested. |

E. Qpedited_Consideration: Expedited consideration is requested in order to

promote the effective practice of licensed LLLTs and aligh the curriculum of the next-
cohort of LLLT students. -

F. Supporting Material: In addition to the submission of the sUggeéted ‘

amendments to APR 28, a copy of the suggested amendments to the LLLT RPC and
the Lawyer RPC are included. The LLLT Board is also providing a sample of a Real
Property Disposition Form and the April 3‘, 2017 Iettef from the Court to the LLLT Board,

which stated, “A majority of the Court voted yes to expanding the family law area.”
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SUGGESTED AMENDMENTS TO-APR 28

TITLE

ADMISSION Ai\ID PRACTICE RULES (APR)

RULE 28. LIMITED PRACTICE RULE FOR LIMITED' LICENSE LEGAL
TECHNICIANS |

A. Pﬁrpose.

[NO CHANGES]

B. Definitions. For purposes of this rule, the follewing deﬁnitioﬁs will apply:

(1)--(3) [NO CHANGES] | |

(4) “Limited License Legal Technician” (LLLT) means a person qualified by education, training

and work experience who is authorized to engage in the limited practice of law in approved

practice areas of law as specified by this rule and related regulations. Thelegal-technician-does

(5)-(10) [NO CHANGES]

C‘. Limited License Legal Technician Board

[NO CHANGES]

D. [Reserved.]

E. [Reserved.]

F. Scope of Practice Authorized by Limited Practice Rule. The Limited License Legal
Technician shall ascertain whether the issue is within the defined practice area for which the

LLLT is licensed. It if is not, the LLLT shall not render any legal a351stance pfe’ﬂde-the-semees

required on this issue and shall advise inform the client to that-the-elient-should seek the services

of a lawyer. If the issue is within the defined practice area, the LLLT may render the following

limited legal assistance to a pro se client undertake the following:
(1)-(2) [NO CHANGES]

| (3) Inform the client of and assist with applicable procedures for proper service of process and

Suggested Amendments to APR 28 ' Washington State Bar Association
Page 1 — January 19, 2018 . 1325 Fourth Ave - Suite 600

Seattle, WA 98101-2539




10

11

12

13

14

15

16

17

18

19

20
21
22
23

24

25

26

SUGGESTED AMENDMENTS TO APR 28

| filing of legal documents;

(4) [NO CHANGES]

(5) Review documents or exhibits that the client has received-frem-the-oppesingparty; and
explain them to the client;

(6)-(7) [NO CHANGES]

(8) Draft letters setting forth legal opinions that are intended to be read by persons other than the
client;,—énd ' _ | g

(9) Ddraft documents beyond what is permitted in paragraph (6), if the work is reviewed and
approved by a Washington lawyer; | |

(109) Advise thea client as to other documents that may be necessary to the client's case, and
explain how such addltlonal documents or pleadings may affect the client's case;

(110) Assist the client in obtaining necessary documents-or records such as birth, death, or

marriage certificates.

(12) Communicate and negotiate with the opposing party or the party’s representative regarding

procedural matters, such as setting court hearings or other ministerial or civil procedure matters;

(13) Negotiate the client's legal rights or responsibilities provided that the client has given

written consent defining the parameters of the negotiation prior to the onset of the negotiation;

and

(14) Render other types of legal assistance when specifically authorized by the scope of practice

regulations for the approved practice area in which the LLLT is licensed.

G. Conditions Under Which A Limited License Legal Technician May Provide Services

(1) [NO CHANGES] .\ ‘

(2) Prior to the performance of the services for a fee, the Limited License Legal Technician shall
enter into a -written contract with the client, signed by both the client and the Limited License
Legal Technician, that includes the following provisions:

(a) An explanation of the services to be performed, including a conspicuous statement that the

Suggested Amendments to APR 28 Washington State Bar Association
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Limited License Legal Technician may not appear-er represent the client in court, formal
administrative adjudicative proceedings, or other formal dispute resolution process or negotiate
the client's legal rights or responsibilities, unless permitted under GR 24(b) or specifically

authorized by the scope of practice regulations for the approved practice area in which the LLLT

is licensed;

-1 (3) [Unchanged.]

(b)-(g) [NO CHANGES]
(4) A document prepéred by an LLLT shall include the LLLT's name, signature, and license

number beneath the signature of the client. LLLTSs do not need to sign sworn statements or

declarations of the client or a third party, and do not need to sign documents that do not require a

signature by the client, such as information sheets.

H. Prohibited Acts.

In the course of dealing with clients or prospective clienté, a Limited License Legal Technician
shall not: |

(1)-(4) [NO CHANGES]

(5) Represent a cliént in court proceedings, formal administtative adjudicative proceedings, or

other formal dispute resolution procesé, unless permitted by GR 24 or specifically authorized by

the scope of practice regulations for the approved practice area in which the LLLT is licensed;

(67) Provide services to a client in connection with a legal matter in another state, unless

permitted by the laws of that state to perform such services for the client;
(78) Represent or otherwise provide legal or law related services to a client, except as permitted

by law, this rule, or associated rules and regulations;

(8) Conduct or defend a deposition;
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SUGGESTED AMENDMENTS TO APR 28

(9) Initiate or respond to an appeal to an appellate court; and

- [ (109) Otherwise violate the Limited License Legal Technician Rules of Professional Conduct. '

L.-0.

[NO CHANGES]

APPENDIX APR 28. REGULATIONS OF THE APR 28 LIMITED LICENSE LEGAL

| TECHNICIAN BOARD

REGULATION 1. [RESERVED.']

REGULATION 2. APPROVED PRACTICE AREAS--SCOPE OF PRACTICE
AUTHORIZED BY LIMITED LICENSE LEGAL TECHNICIAN RULE

In each practice area in which an LLLT is licensed, the LLLT shall comply with the provisions
defining the scope of practice as found in APR 28 and as described herein.

A..Issues Beyond the Scope of Authorized Practice. _

(1)-(4) [NO CHANGES]

After an issue beyond the LLLT's scope of practice has been identified, i.f the client enéages a
lawyer with respect to the issue, then an LLLT may prepare a document related to the issue only
if a lawyer acting on behalf of the c_lieﬂt has proVideﬂ appropriate documents and written

instructions for the LLLT as to whether and how to proceed with respect to the issue. If the client

‘does not engage a lawyer with respect to the issue, then the LLLT may prepare documents that

relate to the issue if:

¢5)-.tFhe client informs the LLLT how the issu¢ is to be detemlined and instrlicts the LLLT how
to complete the relevant portions of the document, and _

€)= aAbove the LLLT’s signature at the end of the document, the LLLT inserts a statemént to
the effect that.the' LLLT did not advise the ciierit with respect to any issue outside of the LLLT’s |
scope of practice and cpmpleted any portions of the document with respect to any such issues at |

the direction of the client.
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B. Domestic Relations.

1. Domestic Relations, Defined. For the purposes of these regulatiohs, domestic relations shall
include only the following actions: (a) divorce and dissolutionehild-suppertmeodification-actions,
(b) parenting and supportdisselutien-aetions, (c) parentage or paternitydemestic-violence-actions;
exeept-as-prohibited by-Regulation 2B¥3), (d) child support modificationeemmitted-intimate
clationship-actions-only-as-they pertain-to-parenting-and-suppertissues, (¢) parenting plan
modificationlegal separation-actions, (f) domestic violence protection ordersmajor-parenting-plan

by-the ELLT, (g) committed intimate relationships only as they pertain to parenting and support
issues-minor-parenting plan-modifieations, (h) legal separationparenting and-supportactions, (i)
nonparental and third parts; custodypaternity-aetions, and (j) other protection or restraining orders
arising from a domestic relations case, and (k) relocation-actions;-execeptas-prohibited by
Regulation2B(3).

2. Scope of Practice for LLLTs--Domestic Relations. LLLTs licensed in domestic relations may

renderprevide legal services to clients as provided in APR 28(F) and this regulation, except as

prohibited by APR 28(H) and Regulation 2(B)(3).

(a) Unless an issue beyond the scope arises or a prohibited act would be required, LLLTs may
advise and assist clients &th(—l—)—te initiatinge and responding to actions and related2)regarding
motions, discovery, trial preparation, temporary and final ordérs, and modifications of orders.

(b) LLLT legal services regarding the division of real property shall be limited to matters where

the real property is a single family residential dwelling with owner equity less than or equal to

twice the homestead exemption (see RCW 6.13.030). LLLTs shall use the form for real property

division as approved by the LLLT Board.

(c) LLLTs may advise as to the allocation of retirement assets for defined contribution plans with

Suggested Amendments to APR 28 _ Washington State Bar Association
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SUGGESTED AMENDMENTS TO APR 28

a value less than the homestead exemption, and as provided in United States Internal Revenue

Code (IRC) sections 401a, 401k, 403b. and 457: and Individual Retirement Accounts as set forth

in IRC section 408.

(d) LLLTs may include language in a decree of dissolution awarding retirement assets as

described in APR 28 Regulation 2(B)(2)(c) when the respondent defauits, when the parties agree

on the award or when the court awards the assets following trial, The award language in the

decree shall identify (1) the party responsible fdr having the qualified domestic relations order

(ODRQ) or supplemental order prepared and by whom, (2) how the cost of the QDRO or

supplemental order preparation is to be paid., (3) by what date the QDRO or supplemental order

must be prepared, and (4) the remedy for failure to follow through with preparation of .the QDRO

or supplemental order.

(¢) LLLTs may prepare paperwork and accompany and assist clients in dispute resolution

proceedings including mediation, arbitration, and settlement conferences where not prohibited by

the rules and procedures of the forum.

() LLLTs., when accompanying their client, may assist and confer with their pro se clients at

depositions.

(g) LLLTs may present to a court agreed orders, uncontested orders, default orders, and

accompanying documents;

(h) LLLTs, when accompanying their client, may assist and confer with their pro se clients and

respond to direct questions from the court or tribunal regarding factual and procedural issues at

the hearings listed below: ‘

i. domestic violence protection orders and other protection or restraining orders arising from a

domestic relations case:

ii. motions for temporary orders, including but not limited fo temporary parenting plans, child

support, maintenance. and orders to show cause;

iii. enforcement of domestic relations orders;
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iv. administrative child support;

v. modification of child support;

vi. adequate cause hearings for nonparental custody or parenting plan modifications;

vii. reconsiderations or revisions;

viii. trial setting calendar proceedings with or without the client when the LLLT has confirmed

the available dates of the client in writing in advance of the proceeding.

3. Prohibited Acts. In addition to the prohibitions set forth in APR 28(H), in the course of

rendering legal services todealing-with clients or prospecfive clients, LLLTs licensed to practice
in domestic relations:

a. shall not render legal services torepresent more than one party in any domestic relations

matter;

b. shall not renderprevide legal services in:

i. in-de facto parentage-er-nenparental-eustody actions; and
ii. actions that involveif25 U.S.C. chapter 21, the Indian Child Welfare Act of 1978, or chapter -

13.38 RCW, the Washington State Indian Child Welfare Act;-applies-to-the-matter;
hall 1o st ol ling:

iii. division or conveyance of ewned-real-estate; formal business entities, commercial property.

or residential real property except as permitted by Regulation 2(B)erretiremnent-assets-that

iv. preparation of QDROs and supplemental orders dividing retirement assets beyond what is

prescribed in Regulation 2(B)(2)(4);

V. any retirement assets whereby the decree effectuates the division or the implementation of the

division of the asset:

viit. bankruptcy, including obtaining a stay from bankruptcy;

vii. disposition of debts and assets, if one party is in bankruptcy or files a bankruptcy during the

Suggested Amendments to APR 28 . Washington State Bar Association
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pendency of the proceeding, unless: (a) the LLLT's client has retained a lawyer to repfesent
him/her in the bankruptcy, (b) the client has consulted with a lawyer and the lawyer has provided
written instructions for the LLLT as to whether and how to proceed regarding the division of

debts and assets in the domestic relations proceeding, or (c¢) the bankruptcy has been discharged;

viii. jeintly-acquired-committed-intimate relationship-property issues in committed domestie

intimate relationship actions;

¥ix. major parenting plan modifications_and nonparental custody actions beyond the adequate

cause hearing unless the terms arewere agreed to by the parties or one party defaults-befere-the

, ey ‘o by the LLLT:

X¥it. the determination of Uniform Child Custody Jurisdiction and Enforcement Act issues under
chapter 26.27 RCW or Uniform Interstate Family Support Act issues under chapter 26.21A
RCW unless and until jurisdiction has been resolved; |

wiixi. objections orresponses in contested relocation actionsebjeetions-to-relocation-petitions;

ions; and

ixii. final revised parenting plans in relocation actions except in the event of default or where the

terms have been agreed to by the parties.

REGULATION 3: EDUCATION REQUIREMENTS FOR LLLT APPLICANTS AND
APPROVAL OF EDUCATIONAL PROGRAMS

An applicant for admission asan LLLT shall satisfy the following education requirements:
A. Core Curriculum.

[NO CHANGES]

B. Practice Area Curriculum
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Page 8 — January 19, 2018 1325 Fourth Ave - Suite 600
Seattle, WA 98101-2539




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

SUGGESTED AMENDMENTS TO APR 28

[NO CHANGES]

C. Required Supplemental Education. The LLLT Board has discretion to require all LLLTSs to

complete supplemental education in order to maintain their licenses due to changes in the

permitted scope of practice for LLLTs. The LLLT Board shall provide notice to LLLTs of the

supplemental education requirement and the deadline for completion of the requirement,

allowing at least 12 months to complete the required supplemental education. LLLTs may be

administratively suspended pursuant to the procedures set forth in APR 17 if they fail to comply

with the supplemental education requirements by the stated deadline.

[NO CHANGES]
REGULATION 4- 20

[NO CHANGES]
Suggested Amendments to APR 28 Washington State Bar Association
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" GR 9 COVER SHEET

Suggested Amendments to
RULES OF PROFESSIONAL CONDUCT (RPC)

Submitted by the Limited License Legal Technician Board

A Name of Proponent:

Limited License Legal Technician (LLLT) Board
Staff Liaison/Contact:

Jean McElroy, Chief Regulatory Counsel
Washington State Bar Association (WSBA)

1325 Fourth Avenue, Suite 600
Seattle, WA 98101-2539 (Phone: 206-727-8277)

B. _Sgokesgerson: _

Stephen R. Crossland

Chair of LLLT Board

P.O. Box 566 -

‘Cashmere, WA 98815 (Phone: 509-782-4418)

C. Purpose:

These suggested amendments are presented in conjunction with suggested
amendments to Admission and Practice.RUIe (APR) 28 and related regulations and the
Limited License Legal Technician (LLLT) Rules of Professional Conduct (LLLT RPC).
The suggested amendments to APR 28 enhance the scbpe of the LLLT Family Law
practice area. The LLLT Board begén discussing possible enhancements to the
domestic relations practice area in late 2014 in respbnse to queétions and concerns'
from law school professors who were teaching the LLLT practice area classes. Students
in the LLLT classes, practicing LLLTs, and lawyers who work with LLLTs also raised

several issues and offered ideas for ways in which the domestic relations scope could
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be‘ improved to allow LLLTs to provide a more cohesive set of services to théif clients.
The suggested amendments to the LLLT RPC make necessary changes to élign with
the suggested amendments to APR 28. Therefore, the primary purpose of these
suggested amendments to the Rﬁles of Professional Conduct (Lawyer RPC) is to align
the Lawyer RPC with the suggested amendlments t‘o' APR 28 and the corresponding
suggested amendments to the LLLT RPC to ensure consistency and accuracy across
all three sets of rules.

As with the suggested amendments to the LLLT RPC, the LLLT Board requested
that Washington State Bar Association (WSBA) staff draft and recommend necessary
amendments to the Lawyer RPC in order to align the Lawyer RPC with the suggested
amendments to the LLLT RPC. [n addition, WSBA staff presented the suggested
amendments to the WSBA’s Committee on' Professional Ethics (CPE) in December
2017. The CPE approved of the suggested amendments énd the LLLT Board
subsequently approved these suggested amendments at its January 2018 meeting.
The LLLT Board also presented these changes to the Board of Governors in January
2018. The following describes the LLLT Board’'s suggested_ amendments to the Lawyer
RPC.

Lawyer RPC 1.0B

In 1.0B(b), definition of legal practitioner, the suggested amendments would
remove “licensed under APR 28" to be consistent with the definition in the suggested
amendments to APR 28 and the LLLT RPC. |

In 1.0B(c), definition of limited license legal technician, the suggested‘

amendments would remove the final sentence because it is no longer accurate under-
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the suggested amendments to APR 28. The removed sentence relates to the LLLT
scope of practice (found in APR 28(F)) rather than a definition of an LLLT.
Lawyer RPC 1.17

The suggested amendments to comment 19 would remove the description of
'when an LLLT cannot purchase a law practice because the current language is not
correct in all circumstances. The substance of that sentence would be rewritten and
included in the suggested amendments to the LLLT RPC as a new comment 2 to LLLT
RPC 1.17. A new reference to that comment would be added to this comment 19.
Lawyer RPC 4.3

The suggested amendments to comment 6 would remove language saying that
LLLTs shall not negotiate because it will be permitted under certain conditions if the
suggested amendments to APR 28 are adopted.
Lawyer RPC 5.8

The suggested amendments to comment 2 would correct the reference to the
Rules for Enforcement of Limited License Legal Technician Conduct (ELLLTC);
Lawyer RPC 8.1

The suggested amendments to RPC 8.1 would better reflect the unified
admissions, licensing, and disciplinary processes for all license types in Washington
now that LLLTs and limited practice officers (LPOs) are members of the WSBA.
Throughout

References to specific subparts of APR 28 would be removed and replaced with

a general reference to APR 28 or a reference to APR 28 and related regulations. This
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allows the Lawyer RPC to remain accurate even if specific provisions of APR 28
change.

Conclusion

The LLLT Bogrd believes \it is important that these suggested ahendments to the

| Lawyer RPC be adopted and effective together with the suggested amendments to APR
28 and the LLLT RPC as soon as possible. If adopted, the suggested amendments to
the Lawyer RPC, LLLT RPC, and APR 28 will be incorporated into the LLLT family law
pracﬁce area curriculum and will be tested on the LLLT family law practice area and
professional responsibility exams. A mandatory continuing legal education program will
be developed to educate LLLT candidates and .currently licensed LLLTs about thesé
chénges and fhe impact on their practices. The first LLLT family law bractice area and
professional responsibility exams to test on these amendments could be held in July
2019. -

D. - Hearing: Because of the outreach conducted and input previously received by
the LLLT Board, a hearing is not requested.

E. Expedited Consideratiqn: Expedited consideration is requested in order to

prevent delaying implementatioq of the necessary changes to LLLT educafion,
continuing legal education, and examinations. The goal of the LLLT Iibense is to provide
much needed access to justice. Therefore, delay of these ameﬁdments also causes
continued deléy in providing relief to those in need of LLLT services.

F. Supporting Materials: In addition tovthe submission of the suggested |

émendments to the Lawyer RPC, a cdpy of the suggested amendments to APR 28 and

the LLLT RPC are also included. The LLLT Board is also providing a sample of a Real
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Property Disposition Form and the April 3, 2017 letter from the Court to the LLLT Board,

which stated, “A majority of the Court voted yes'to expanding the family law area.”
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RULES OF PROFESSIONAL CONDUCT

TITLE ' .
RULES OF PROFESSIONAL CONDUCT (RPC)
RULE 1.0B ADDITIONAL WASHINGTON TERMINOLOGY
(a) [NO CHANGES]
(b) “Legal practitioner” denotes a lawyer or a limited license legal technicianlicensed-under
APR28.
(¢) “Limited License Legal Technician” or “LLLT”‘ denotes a person qualified by education,

training, and work experience who is authorized to engage in the limited practice of law in

approved practice areas of law as specified by APR 28 and related regulations.—The-LEETdoes

(d)-(e) [NO CHANGES]
Washington Comments (1-3)
[1]-[2] [NO CHANGES]
[3] LLLTs are authorized to engage in the limited practice of law in explicitly defined areas.
Unlike a lawyer, an LLLT may perfonﬁ only limited services for a client. See-APR28I)-H-
A lawyer who interacts with an LLLT about the subject matter of that LLLT’s representation or
who interacts with an otherwise pro se client represented by an LLLT should be aware of the
scope of the LLLT’s license and the ethical obligations imposed on an LLLT by the LLLT RPC.

See APR 28F)-(H); Appendix-APR 28 Regulation2and related fg'gglationsj LLLTRPC1.2,1.5,
4.2,4.3. Seealso RPC 5.10.

RULE 1.17 SALE OF LAW PRACTICE
(a)-(d) [NO CHANGES]
Comment '

[1]-[18] [No Changes]
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Regulation-2—Censequently;-There are some restrictions on a lawyer’s ability to sell a law

practice to an LLLT when the legal services provided are outside the scdpe of the LLLT’s

practice. As such, a lawyer may not participate in or facilitate saeh a sale that is in violation of

LLLT RPC 1.17. See LLLT RPC 1.17 cmt. [2]; RPC 8.4(f)(2).

RULE 4.3 DEALING WITH PERSON NOT REPRESENTED BY A LAWYER
[NO CHANGES]
Comment
[17-[2] [Unchanged.]
Additional Washington Comments (3-6)
[3]-[4] [Unchanged.]
[5] For purposes of this Rule, a person who is assisted by an LLLT is not represented by a
lawyer and is an unrepresented person..See APR 28(By4).
[6] When a lawyer communicates with an LLLT who represents an opposing party about the

subject of the repreéentation, the lawyer should be guided by an understanding of the limitations

imposed on the LLLT by APR 2, related Regulations(H)(6)-{an-LELTshall-net—“negotiate-the

or-convey-to-the-client the position-of another-party™ and the LLLT RPC. The lawyer should

‘further take care not to overreach or intrude into privileged information. APR 28(K)(3) (“The

Washington law of attorney-client privilege and law of a lawyer's fiduciary responsibility to the
client shall apply to the Limited License Legal Technician-client relationship to the same extent
as it would apply to an attorney-client relationship™).

RULE 5.8 MISCONDUCT INVOLVING LAWYERS AND LLLTS NOT ACTIVELY
LICENSED TO PRACTICE LAW

(2)-(b) [NO CHANGES]

Comment
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[1] [NO CHANGES]

[2] The prohibitions in paragraph (b) of this Rule apply to suspensions, revocations, and
voluntary cancellations in lieu of discipline under the disciplinary procedural rules applicable to

LLLTs. See Rules for Enforcement of Limited License Legal Technician EFEET Rulesfor

Enforcement o£ Conduct (RECELLLTC).
RULE 8.1 BAR ADMISSION AND DISCIPLINARY MATTERS

An applicant for admission to the Bar, or a lawyer in connection with an application for

reinstatement or admission to the Bar or a disciplinary matter involving a legal practitioner-bas

I:I:Iﬂ“—é«iseipl-inwma&e;, shall not:
(a)-(b) [NO CHANGES]

Comment

[NO CHANGES]
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Suggested Amendments to
LIMITED LICENSE LEGAL TECHNICIAN RULES OF PROFESSIONAL
CONDUCT (LLLT RPC)

Submitted by the Limited License Legal Technician Board

A. Name of Proponent:

Limited License Legal Technician (LLLT) Board
Staff Liaison/Contact:

Jean McElroy, Chief Regulatory Counsel
Washington State Bar Association (WSBA)

1325 Fourth Avenue, Suite 600
Seattle, WA 98101-2539 (Phone: 206-727-8277)

B. Spokesperson:
Stephen R. Crossland

- Chair of LLLT Board

P.O. Box 566 :

Cashmere, WA 98815 (Phone: 509-782-4418)
C. Purpose: These suggested amendments to the LLLT RPC are presented in
conjunction with suggested amendments to Admission and Practice Rule (APR) —28 and
related regulations and the Rules of Professional Conduct (Lawyer RPC). The
. suggested amendments to APR 28 and related regulations enhance the scope of the
LLLT Family Law Practice Area. The LLLT Board began discussing possible
enhancements to the domestic relations practice area in Iate‘ 2014 in response to
questions and concerns from law school professors who were teaching the LLLT
practice area classes. Students in the LLLT classes, practicing LLLTs, and lawyers who

work with LLLTs also raised several issues and offered ideas for ways in which the

domestic relations scope could be improved to allow LLLTs to prc_)vide a more cohesive
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set of services to their clients. Therefore, the primary purpose of these ‘suggest‘ed
amendments to the LLLT RPC is to make ehanées necessary to implehent tﬁe
suggested amendments to APR 28 and related regulétiions.
Drafting Process
The LLLT Board is composed of lawyers in private préctice, practicing LLLTs, law-
school and paralegal educators, legal services proViders, members of the public, and
~ paralegal advocates. After developing the euggested amendments to APR 28 to
enhance the family law practice area, the LLLT Board requested WSBA staff take the
lead in drafting and recommending necessary amendments to the LLLT RPC in order to
align the LLLT RPC with suggested amendments to APR 28 and related regulations.
WSBA staff involved were Douglas Ende (Chief Disciplinary Counsel), Jean
McElroy (Chief Regdlatory Counsel), Jeanne Marie Clavere (Professional Responsibility
Couneel), Robert Henry (Assoeiate Director for Regulatory Services), Re‘nata de
Carvalho Garcia (Innovative Licensing Programs Manager), and Joe Terrenzio (Lirﬁited
License Legal Technician Program: Lead). The issues that caused the most discussion
were the following:
e The scope of an LLLT’s enhanced role as an advocate and as a
negotiator; |
e The interactions between an LLLT's-role in ad\}ising a pro se client and the
rules governingk communications with represented and unrepresented
parties; and |
"o The limitations on a‘n LLLT's communications with a tribunal under the

enhanced scope of practice.
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As in the original drafting of the LLLT RPC, the LLLT RPC mirror the Lawyér
RPC with only slight modification. When a Lawyer RPC does not apply in the LLLT
context, the rule is reserved. The LLLT Board reviewed successive drafts of the
suggested amendments to the LLLT RPC and offered critiques and feedback
throughout the process before approving the final suggested amendments to the LLLT.
RPC at the December 14, 2017, LLLT Board meeting. The LLLT Board also presented
these changes to the Board of Governors in January 2018. The following describes the
LLLT Board’s suggested amendments to the LLLT RPC.
Throughout

In order to prevent ongoing or future changes to the LLLT RPCs, the suggested
amendments would remove large blocks of text copied from APR 28 and replace them
with specific or general references to APR 28 and related régulations.
- Preamble and Scope |

In paragraph 2, the suggested amendments would remove language stating that
an LLLT is not authorized to act as advocate or negotiator. A new clause would be |
added, stating that to the extent an LLLT is allowed to éct as an advocate or as a
" negotiator under APR 28, an LLLT acts in the best interest of the client.
LLLT RPC 1.0B Additional Terminology

In (c), the suggested amendments clarify the definition of a lawyer. The former
definitiqn stated only that a lawyer was a person who held a license to practice law in
any United States jurisdiction. In Washington, LLLTs, limited practice officers, and
lawyers hold licenses to practice law, therefore requirihg further clarification in the

definition of the term “lawyer” in the Washington LLLT RPC. The amended definition
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matches the definition of lawyer in the suggested amendments to APR 28.

The suggested amendments to subsection (e) would remove the phrase
"Iicénsed under APR 28” from the definition of legal practitioné_r because the reference
to APR 28 already exists in the definition of an LLLT.

The suggested amendments to subsection (f). would remove the final sentence
stating that an LLLT does not represent a clieﬁt in court proceedings or negotiations to
match the definition in the suggested amendments to APR 28. T_.he. sentence that would
be remoVed relates to scope rather than a definition of an L'LLT.

The suggested amendments to subsection (g) would correct tHe name and
acronym for the Rules for Enforcement of Limited License Legal Technician Conduct.
LLLT RPC 1.2 Scope of Representation and Allocation of Authority between
Client and LLLT

The suggested amendments to 1.2(a) would add an additional sentence stating
thata LLLT shall abidé by a .c‘:Iient’s decision whether to settle a matter. This addition
helps clarify that the client, not the LLLT, has decision making authority\in a séttlement -
negotiétion.

In comment 2, the suggested amendments would remove the first sentence
statihg that negotiation is prohibited. The second sentence would be rephrased to align
A with the suggested amendments to APR 28.

In Qomment 4, the suggested amendments would clarify an LLLT’s obligétions
when an issue is outside of the authorized scope of practice. In comment 5, a reference
to APR 28(G)(2) would be correctéd to APR 28(G)(1).

In corhm_ent 6, a reference to APR 28(G)(5) would be corrected to APR 28(G)(3).
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The_suggested amendrﬁents to comment 7 would remove and reserve it because
the comment is inaccurate and duplicative of the APR428(G)(4) siénature requirement
without discussing any professional responeibility matters. |
LLLT RPC 1.5 Fees |

In comment 4, a reference to APR 28(G)(3) would be corrected to APR28(G)(2).
The final sentence referencing comment 2 to Rule 1.2 would be removed because it is
unnecessary.

In comment 5, a reference to APR 28(G)(3) would be corrected to APR28(G)(2).
LLLT RPC 1.8 Conflict of Interesti Current Clients: Specific Rules

The suggested amendments to comment 3 would remove the first sentence
stating that LLLTs may not advocate for or appear in court on behaif of a client because
LLLTs will be permitted to accompany and assist clients at certain hearings if the
suggested amendments to APR 28 are adopted.

The suggested amendments to comment 4 would clarify that an LLLT’s scope of
practice does not include aggregate settlements.

LLLT RPC 1.15A Safeguarding Property

Suggested amendments to subsection (i) would correct references to the
ELLLTC or refer to the ELCV when the referenced provision does not exist in the
ELLLTC. |
LLLT RPC 1.16 Declining or Termination Representation -

| Suggested amendments to comment 1 would match thle suggested amendments
to APR 28 allowing LLLTs to accompany and assist clients before tribunals. It also

would clarify that LLLTs represent pro se clients and accordingly, LLLTs would not file a
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notice of appearance.
LLLT RPC 1.17 Sale of a Law Practice

In subsectiqn (d), the suggested amendments would change “legal and LLLT

 fees” to “fees.”

Suggested amendments to comment 2 would explain that a firm of only LLLTs
cannot purchase a law practice that would require they provide ser\)ices beyond their
authorized scope of practice. |
LLLT RPC 2.3 [Reserved]

Suggested amendments to comment 1 would match the suggested amendments
to APR 28 allowing LLLTs to communicate a client’s position to a third party. They
would also clarify that an LLLT should refer to the Lawyer RPC for guidance if a third
party evaluation comes up in the LLLT’s scope of pr*acticé.'

LLLT RPC 3.1 Advising and Assisting Clients in Proceedings Before a Tribunal

The suggested amendments in subsection (a) would add the word “engage” to
clarify that the rule applies to the LLLT’s own behavior before a tribunal.because LLLTs
will be permitted. to accompany énd assist clients at‘certain court hearings if the
suggested amendments to APR 28 are adopted.

The suggested amendments to' subsection (a)(6) would add the valid exception
for disobeying an obligation under the rules of a tribunal to be consistent with the
Lawyer RPC. |

| The suggested amendménts to comment 1.are meant to address an LLLT's role
as an advocate under the enhancéd scope of practice in the suggested amendments to

APR 28.
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Comment 2 would be deleted becauée it will no longer apply under the enhanéed
scope of practice if the suggested amendments to APR 28 are adopted.

Comment 3 would be renumbered as comment 2, and the reference for Title 3 of
the Lawyer RPC would be rephrased for clarity.
LLLT RPC 3.6-3.9 [Reserved]

The numbers in the comments would reflect the changes to the suggested
amendments to the comments in LLLT RPC 31 |
LLLT RPC 4.1 Truthfulness in Statements to Others

Comment 2 would be deleted because the cémment repeating the signature
requirement in APR 28(G) is unnecessary.
LLLT RPC 4.2 Communication with Person Representéd by Lawyer

The suggested amendments to comment 1 would delete sentences 6 and 7 and
the final clause of sentence 5 because they would no longer be accurate under the
enhanced scope of practice in the suggested amendments to APR 28.
LLLT RPC 4.3 Dealing with Person Not Represented by Lawyer

Subsection (b) would be deleted because it would no longer be accurate under
the enhanced scope of practice in the suggested amendments to APR 28.

Because_(-b) would be deleted, comment 2, which had discussed (b), would be
deletéd and reserved.

In comment 3, the final sentence would be deleted because it would no longer be
accurate under the suggested amendments to APR 28.

In comment 4, th.e first sentence would be deleted because it would no longer be

accurate under the suggested amendments to APR 28.
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LLLT RPC 5.4 Professional Independence of an LLLT

In several places, “non-LLLT” would ‘be rewritten to eliminate use of the
exclusionary and awkward term “non-LLLT’;.

Comrﬁent 2 would be rephrased to make it more active language.

LLLT RPC 5.5 Unauthorized Practice of Law

In comment 1, the reference to APR 28(H)(7) would be corrected fo
APR28(H)(6).

In comment 2, the word “prpgrams” wouid be deleted for consistency with other
- language referring to iimited licenses. “[N]onlawyeré” would be replaced wifh “limited
license practitioners” to éli_minate‘ use of the exclusionary and awkward term
“nonlawyers.” ‘

LLLT RPC 8.1 Licensing, Admission, and Disciplinary Matters | \

The rule’s name would be changed from ;‘Lirﬁited Licensure and Disciplinary
Matters” to “Licenéing, Admission, and Disciplinary Matters” to reflé‘ct the ﬁnified |
licensing, admissions, and disciplinary processes for all licenses to practice Iéw in
Washington. ’ o

The rule would be rewritten because LLLTs are now members of the WSBA.

In comment 1, the language highlidhting'that LLLTs are not admitted io the Bar
would be removed because it is no longer accurate. LLLTs are admitted to the practice
of law and are members of the WSBA. See APR 5(1) .and WSBA Bylaws Art. lil sec.
(1)(b). |
LLLT RPC 8.4 Misconduct

In (1), the references to thé LLLT RUIes for Enforcement of Conduct would be
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corrected to the ELLLTC.A
Conclusion

The LLLT Board voted unanimously to approve‘the sug‘gésted amendments to
the LLLT RPC for submission to the Washington Supremé Court at ifs December 14,
2017 meeting. The LLLT Board believes it is important that these éuggested
amendments to the LLLT RPC be adopted and effective together with the suggested
amendments to APR 28 and the Lawyer RPC as soon as 'possible. If adopted, the
suggested amendments to the LLLT RPC and suggested amendments to APR 28 will
be incorporated into the LLLT Family Law Practice Area Curriculum and will be tested
onthe LLLT Family Law Practice Area and Professional Responsibility Exams. A
mandatory contihuing legal education program will be developed to educate LLLT
candidates and currently licensed LLLTs about these changes and the impact on their
practices. The first LLLT Practice Area and Professional Responsibility Exams to test on
these amendments could be held in July 2019. |
D. Hearing: Because of the outreach conducted and input previously received by
the LLLT Board, a hearing is not requested.

E. Expedited Consideration: Expedited consideration is requested in order to

prevent delaying implementation of the necessary changes to LLLT education,
continuing legal education, and examinations. The LLLT’program’s goal is to provide

- much needed access to justice. Therefore, d‘elay of this program also causes continued
delay in providing relief to those in need of LLLT services.

F. Supporting Materials: In addition to the submission of the suggested

amendments to the LLLT RPC, a copy of the suggested amendments to APR 28 and -
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the Lawyer RPC are also included. The LLLT Board is also providing a sample of a Real
Property Disposition Form and the April 3, 2017 letter from the Court to the LLLT Board,

which stated, “A majority of the Court voted yes to expanding the family law area.”
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|[3]-[13] [NO CHANGES] - .,

SUGGESTED ANIENDMENTS TO LIMITED LICENSE LEGAL
TECHNICIAN RULES OF PROFESSIONAL CONDUCT

TITLE /
LIMITED LICENSE LEGAL TECHN ICIAN RULES OF PROFESSIONAL CONDUCT (LLLT]
RPC) | |

PREAMBLE

[1] [NO CHANGES]

[2] As a representative of clients within a limited scope, an LLLT performs various functions.
As advisor, an LLLT provides a client with an informed understanding of the client's legal rights
and obligations and explains their practical implications. As an evaluator, an LLLT acts by
examining a client's legal affairs and reporting about them to the client or to others. Whﬂe—an

o the extent an LLLT is

allowed to act as an advocate or as a negotiator under APR 28, an LLLT conscientiously acts in

the best interest of the client, and seeks a result that is advantageous to the client but consistent

with the requirements of honest dealings with others.

RULE 1.0B ADDITIONAL TERMINOLOGY

(a) "APR" denotes the Washington Supreme Court's Admission teand ?ractice Rules.

(b) [NO CHANGES]

(c) "Lawyer" denotes a person licensed as a lawyer and eligible to practice law in any United
States jurisdiction. | | | |

(d) [NO ACHANGES] |

(e) "Legal practitioner" denotes a lawyer or a limited license legal technician—ﬁeensed—uﬂdef
APR28.

® "Limited License Legal Technician" of "LLLT" denotes a person dualiﬁed by education,
training, and work -experience who is authorized to engage in the limited practice of law in

approved practice areas of law as specified by APR 28 and related regulations.—Fhe-EEET-does

Suggested Amendments to LLLT RPC Washington State Bar Association
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(e "LLLTRECELLLTC" denotes the Washington Supreme Court's Rules for Enforcement

of Limited License Legal Technician Rules-forEnforeement-of Conduct.

(h) [NO CHANGES]

Comment

[NO CHANGES] » |

RULE 1.2 SCOPE OF REPRESENTATION AND ALLOCATION OF AUTHORITY
BETWEEN CLIENT AND LLLT |

(a) Subject to paragraphs (c), (d), and (g), an LLLT shall abide by a client's decisions
concerning the objectives of representation and, as required by Rule 1.4, shall consult with the
client as to the means by which they are to be pursued. An LLLT may take such action on behalf |

of the client as is impliedly authorized to carry out the representation. An LLLT shall abide by a

client’s decision whether to settle a matter.

(b) [NO CHANGES]

© An LLLT must limit the scope of the representation and provide disclosures informing a
potential client as required by these Rules and APR 28.

(d)-(g) [NO CHANGES]

Comment

[1] [NO CHANGES]

[2]
seope-ofan LLLT's-practice—See- APR28(H)-—Aeecordingly,pParagraph (a) was modified ﬁomA
the Lawyer RPC to exclude references to settlements-and criminal cases, and paragraph (d) was

modified from the Lawyer RPC to exclude (and therefore prohibit) an LLLT from discussing with
a client the legal consequences of any proposed criminal or fraudulent conduct and assisting a

client in deterrhining the validity, scope, meaning, or application of the law with respect to any
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TECHNICIAN RULES OF PROFESSIONAL CONDUCT

such conduct. In circumstances where a client has engaged or may engage in conduct that the
LLLT knows is criminal or ﬁaudulent, the LLLT shall not provide services related to such
conduct and shall inform the clienf that the client should seek the services of a lawyer.

[3]  Unlike a lawyer, an LLLT may perform only limited services for a client. -Under-APR

28(3)3);-bBefore performing any services for a fee, an LLLT must enter into a written contract

with the client as required by APR 28(G)(2).;signed by-beth the-client-and the LLLT thatincludes

[4] Additional requirements concerning the authorized scope of an LLLT’s practice are

imposed by APR 28¢(F). An LLLT must ascertain whether the issue is within the defined
practice area for which the LLLT islicensed. If not, the LLLT shall not previde-theserviees
requiredrender any legal assistance on the issue and must infermadvise the client tothat-the-client

should seek the services of a lawyer. If the issue does lie within the defined practice area for

which the LLLT is licensed, then the LLLT is authorized to undertakerender the services that are

Suggested Amendments to LLLT RPC Washington State Bar Association
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[S] An LLLT must personally perfonn the authorized services for the client and may not

delegate those services to a person who is not either an LLLT or a lawyer. This prohibition,
however, does not prevent a person who is r}either an LLLT nor a lawyer from performing
translation services. APR 28(G)(21).

[6] An LLLT may not provide services that exceed the scope of the LLLT’s authority under
APR 28. If an issue arises for which‘t_he client néeds services that exceed the scope of the LLLT’s

authority, the LLLT must inform that client that the client should seek the services of a lawyer.

+

APR 28(G)(53).
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TECHNICIAN RULES OF PROFESSIONAL CONDUCT

28(&5)5)[Reserved.]
[8] Certain conduct and services are specifically prohibited to an LLLT by APR 28(H).—In

RULE 1.5 FEES

[NO CHANGES]

Comment

[11-[3] [NO CHANGES]

[4] Unlike a lawyer, an LLLT is required by APR 28(G)(32) to enter into a written contract

with the cl'i\ent before the LLLT begins to perform any services for a fee that includes, among
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other things, identification of all fees and costs to be charged to the client for the services to be

performed. The provisions concering a flat fee described in (f)(2) of this Rule, if applicable,

should be included in that contract. The contract must be signed by both the client and the LLLT

before the LLLT begins to perform any services for a fee.—See—Geiﬁmeﬂt-[—Z—]—te-Rule—ITZ—fer—ethef
.. ] be included in ‘

[5]1 [NO CHANGES] _

RULE 1.8 CONFLICT OF INTEREST: CURRENT CLIENTS: SPECIFIC RULES

[NO CHANGES]

"| Comment

[1]-[2] [NO CHANGES]

[3] : LLLTs will have

no role in class action litigation and Rule 1.8(€)(2) is aceordingly.reserved in this Rule.
LLLT RPC 1.8(e) does not authorize activities that ate beyond the scope of the LLLT's
limited license. Nothing in Rule 1.8(e) is intended to prohibit lawyer members of a firm
with which an LLLT is associated from engaging in eonduct permitted by Lawyer RPC
1. 8(e)(2)

(4] Rule 1.8(g) is reserved. LLLTs afe—net—pefmitted—tedo not engage in the making of

aggregate settlements, or aggregated agreements as to guilty or nolo contendere pleas in

criminal cases. Nothing in Rule 1.8(g) is intended to prohibit lawyer members of a firm
with which an LLLT is associated from part101pat1ng in such settlements if permitted by
the Lawyer RPC.

[51-[9] [NO CHANGES]

LLLT RPC 1.15A SAFEGUARDING PROPERTY

(a)-(h) [NO CHANGES]

(®  Trust accounts must be interest-bearing and allow withdrawals or transfers without any

delay other than notice periods that are required by law or regulation and meet the requirements
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of LI:LT—&EG]_EL_C 15.7(d) and LLLT—P:E&%.—?(e). In the exercise of ordinary prudence, an
LLLT may select any financial institution authorized by the Legal F oundatiqn of Washington
(Legal Foundation) under LELF-RECELC 15.7(c). In selecting the type of trust account for the
purpose of depositing and holding funds subject to this Rule, an LLLT shall apply the fbllowing
criteria:

(1)  When client or third-person fun&s will not produce a positive net return to the
client or third person because the funds are nominal in amount or expected to be
held for a short period of time the funds must be placed ina pooled interest-bearing
ﬁust account known as an Inter(;.st on Limited License Legal Technician's Trust
Account or JOLTA. The interest earned on IOLTA accounts shall be paid to, and
the IOLTA program shall bq administered by, the Legal. Foundation of
Washington in accordance with EEEF-RECELLLTC 15.4 and LLLT—P:EGM
15.7(e). i

(2)-(3) [NO CHANGES]

‘ (4)  The provisions of paragraph (i) do not reliegve an LLLT or law firm from any
'oblig.ation imposed by these Rules or the EEEFRECELLLTC.
Comment ’
[NO CHANGES]
LLLT RPC 1.16 DECLINING OR TERMINATING REPRESENTATION
[NO CHANGES]
Comment

[1] This. Rule was adapted from Lawyer RPC 1.16 with no substantive changes except to |

reflect that LELTs the limited scope of representation that an LLLT provides to pro se clients and

| that a LLLT does not enter a notice of appearance. are-not-authorized-to-represent-clients-in-court
| er-to-advecate-for-clients—For this reason, paragraph (c) is reserved-and-references-to-litigation
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omitted-from-this Rule. Otherwise, this RuleLawyer RPC 1.16 applies to LLLTSs analogously.

RULE 1.17 SALE OF LAW PRACTICE

An LLLT, firm of LLLTSs, or a law firm with which one or more LLLTSs are associated may
sell or purchase a law practice, or an area of law practice, including good will, if the
following conditions are satisfied:

(a)-(c) [NO CHANGES]

(d)  The legalfees-and LELT fees charged clients shall not be increased by reason of the sale.
Comment ‘ |

[1] [NO CHANGES]

[2] A law firm consisting solely of LLLT owners is not authorized to purchase a law practice

that includes client matters requiring provision of legal services outside the authorized LLLT

scope of practice or defined practice area(s). See APR 28 and related Regulations.

RULE 2.1 ADVISOR

[NO CHANGES]

Comment

[1] [NO CHANGES]

[2] This Rule and its requirement regarding the exercise of independent professional
judgment do not expand the limitations on the authorized scope of an LLLT’s practice under APR

28(H)-and related regulations.

RULE 2.3 [Reserved]
Comment

[1] Lawyer RPC 2.3 pertains to a lawyer providing an evaluation of a matter affecting a client

for the use of someone other than the client. Unlikelawyers; EEETs—are-not-authorized-to

AR a tha 1ent’ acitian—ta-third-nartie R
] 1l » O [} C3
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SUGGESTED AMENDMENTS TO LIMITED LICENSE LEGAL
TECHNICIAN RULES OF PROFESSIONAL CONDUCT

prohibited-by-APR28(H)(6)—If the need for an evaluation arises in an LLLT’s authorized scope

.| of practice under APR 28. an LLLT should look to Lawyer RPC 2.3 for guidance. Aceerdinghy

RULE 3.1 ADVISING AND ASSISTING CLIENTS IN PROCEEDINGS BEFORE A
TRIBUNAL
(a) In a matter reasonably related to a pending or potential proceeding before a tribunal, an
LLLT shall not engage, counsel a client to engage, or assist a client, in conduct involving:

(1)-(5) [NO CHANGES]

(6). knowingly disobeying an obligation under the' rﬁles of a tribunal_except for an

open refusal based on an assertion that no valid obligation exists; or

(7) [NO CHANGES]
(b) [NO CHNAGES]

Comment

[1] This Rule is substantially different from Lawyer RPC 3.1 because the role of the LLLTs

—In many instances,

an LLLT will be providing assistance to a client who is a party to a court proceeding. In providing

such assistance, an LLLT may be authorized within the scope of a specific practice area to

accompany and assist a pro se client in certain proceedings. Assistance may include responding

to factual and procedural questions from a tribunal. Fer-thisreason;—asAs a member of the legal
profession, an LLLT is ethically bound to avoid advising-er-assisting—a-client-in conduct that

Suggested Amendments to LLLT RPC Washington State Bar Association
Page 9 — January 19, 2018 1325 Fourth Ave - Suite 600
Seattle, WA 98101-2539
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SUGGESTED AMENDMENTS TO LIMITED LICENSE LEGAL
TECHNICIAN RULES OF PROFESSIONAL CONDUCT

undermines the integrity of the adjudicative process or threatens the fair and orderly

(b)-of this Rule—Although less comprehensive than Title 3 of the Lawyeér RPC, the core Title 3

| principles incorporated into Rule 3.1 address the issues likely to be encountered by an LLLT,

with supplemental guidance available in the-eerrespending—Title 3 of the Lawyer RPC and

commentary thereto.

[32] Certain provisions of Title 3 of the Lawyer RPC—prev-'}sieﬂs, such as Lawyer as Witnessv
in Rule 3.7 and the Special Responsibilities of a Prosecutor in Rule 3.8,‘ do not apply to LLLTs.
In these instances, the corresponding LLLT RPC has beeﬁ reserved. Rules 3.6 aﬁd 3.9 represent
ethical issues that would rarely if ever arise in the context of an LLLT’s limited-scbpe
representation. Accordingly, these provisions have been reserved as well, though guldance 18
avallable in the correspondmg Lawyer RPC in the event that such an ethical dilemma does arise

in an LLLT representation.
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SUGGESTED AMENDMENTS TO LIMITED LICENSE LEGAL.
TECHNICIAN RULES OF PROFESSIONAL CONDUCT

RULE 3.6
[Reserved]
Comment |
[1] See Comment [32] to Rule 3.1.
RULE 3.7
[Reserved]
Comment
[1] See Comment [32] to Rule 3.1.
LLLT RPC3.8
[Reserved]
Comment
[1] See Comment [32] to Rule 3.1.
LLLT RPC 3.9

‘| [Reserved]

Comment

[1] See Comment [32] to Rule 3.1.

RULE 4.1 TRUTHFULNESS IN STATEMENTS TO OTHERS
[NO CHANGES]

Comment

[1] [NO CHANGES]

RULE 4.2 COMMUNICATION WITH PERSON REPRESENTED BY LAWYER

[NO CHANGES]
Suggested Amendments to LLLT RPC Washington State Bar Association
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Comment

[1] A person who has chosen to be re;;resented by a lawyer should be. protected agﬁinst
possible overreaching by another lawyer. See Lawyer RPC 4.2 and Comments to that rule. Rule
4.2 extends to LLLTs the prohibitién on communicating with a person represented 'by a lawyer.
This Rule differs from Lawyer RPC 4.2 in that the prohibition is absolute. While a lawyer may
be permitted to communicate directly with a person who is represented by another lawyer with

the other lawyer’s consent, or if authorized to do so by law or court order, there are no exceptions

to the prohibition as it applies to LLLTs;-because-any-such-communication-would putan LT

nacition A aveanding ha Iy N arl a__ N ha 3 y o nde ADD QT
a2y d d H

RULE 4.3 DEALING WITH PERSON NOT REPRESENTED BY LAWYER

(@) Indealing on behalf of a client with a person who is not represented by a lawyer, an LLLT
shall not state or imply that the LLLT is disinterested. ‘When the LLLT knows or reasonably
should know that the unrepresented person misunderstands the LLLT's role in the matfer, the
LLLT shall make reasonable efforts to correct the misunderstanding. The LLLT shall not give
legal advice to an unrepresehted person, other than the advice to secure the services of another

legal practitioner, ifthe LLLT knows or reasonably should know that the interests of such a person

are or have a reasonable possibility of being in conflict with the interests of the client.

Comment
Suggested Amendments to LLLT RPC - Washington State Bar Association
Page 12 — January 19, 2018 . 1325 Fourth Ave - Suite 600
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[1]  TParagraph(a)-of this Rule was adapted from Lawyer RPC 4.3 with no substantive

changes and applies to LLLTs analogously.

LLLT may have occqsion to
communicate directly with a nonparty who is assisted by another LLLT. A risk of unwa‘rranted
intrusion into a privileged relationship may arise when an LLLT deals with a person who is
assisted by ‘another LLLT. Client-LLET comrriuniéations, however, are privileged to the same
extent as client-lawyer communications. See APR 28(K)(3). An LLLT’s ethical duty of
confidentiality further protects the LLLT client’s righ;[ to confidentiality in fchat professional
rélationship. See LLLT RPC 1 .6(a).v When dealing with a person who is assisted by another LLLT,
an LLLT must respect these legal rights that ﬁrotect the client-LLLT relationship.
RULE 5.4 PROFESSIONAL INDEPENDENCE OF ANLLLT
(@) AnLLLT or LLLT firm shall not share legal fees with anyone who is not an nes-LLLT,
except that: '

(1)-(2) [NO CHANGES]

3) an LLLT or LLLT firm may inciude nea-LLLT employees who are not LLLTs in

a compensation or retirement plan, even though the plan is based in whole or in
part on a profit-sharing arrangement; and

(4)-(5) [NO CHANGES]
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TECHNICIAN RULES OF PROFESSIONAL CONDUCT

() AnLLLT shall not form a partnership with a-nen-EEETFanyone who is not an LLLT if any
of the activities of the partnership consist of thei practice of law. |

(c) [NO CHANGES]

(d) An LLLT shall not practice with or in the form of a professional cOrpofation or association
authorized to practice law for a profit, if: |

€)) a aen-LLLTperson who is not an LLLT owns any interest therein, except that a

fiduciary representative of the estate of an LLLT may hold the stock or interest of
the LLLT for a reasonable time &uﬁng administration;

(2)  a person who is not an LLI Taen-EEET is a corporate director or officer (other

than as secretary or treasurer) thereof or occupiés the position of similar

responsibility in any form of association other than a corporation; or

?3) a person who is not an LLLTaes-EEET has the right to direct or control the
professional judgment of an LLLT.
Comment

[1] This Rule was adapted from Lawyer RPC 5.4 with no substantive changes except to

change references to a “nonlawyer” to “person who is not an LLLTnen-EEET” to avoid.

confusion. It applies to LLLTs analogously.

[2] Netwithstanding Rule 5.4 does not prohibit; lawyers and LLLTs may-from sharinge fees
and forming business structures to the extent permitted by Rule 5.9. :

RULE 5.5 UNAUTHORIZED PRACTICE OF LAW

[NO CHANGES] |

Comment

[1]  Lawyer RPC 5.5(a) expresses the basic prohibition on a legal practitioner pfacticing law
in a jurisdiction where that individual is not specifically licensed or otherwise authorized to
practice law. It reflects the geﬁeral notion (enforced through criminal-legal prohibitions and

other law) that legal services may only be provided by those licensed to do so. This limitation on

Suggested Amendments to LLLT RPC Washington State Bar Association
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the ability to practice law is designed to protect the public against the rendition of legal services
by unqualified persons. See Comment [2] to Laiwyer RPCS.S.

As applied to LLLTs, this principle should apply with equal force. An actively licensed
LLLT should practice law as an LLLT only in ai jurisdiction where he or she is licensed to do so,
i.e., Washington State. An LLLT must not practice law 1n a jurisdiction where he or she is not
authorized to do so. Unless and until other juﬁsdictions authorize Washington-licensed LLLTs

to practice law, it will be unethical under this Rule for the LLLT to provide or attempt to provide

- |legal services extraterritorially. Relatedly, it is unethical to assist anyone in activities that

constitute the unauthorized practice of law in any jurisdiction. See also APR 28(H)(#6)

(prohibiting an LLLT from providing services to a client in connection with a legal matter in
another state unless permitted by the laws of thét state to perform the services for the client).

[2] LaWyer RPC 5.5(b) through (d) define the circumstancés in which lawyers can practice in
Washinth)n despite being unlicensed here. For example, lawyers actively licensed elsewhere
niay provide services on a temporary basis in Washington in association with a lawyer admitted
to practice here or when the lawyer's activities "arise out of or are reasonably related to the
lawyer's practice in_ his or her home jurisdiction." These provisions also'recognize that certain
non-Washington-licensed lawyers may practiée here on more than a temporary bgsis (e.g.,
lawyers providing services authorized by federal law), and otherwise prohibit non-Washington-

licensed lawyers from establishing a systemati(; and continuous presence in Washington for the

‘practice of law.

Ve
14

These provisions are, at this time, unnecessary in the LLLT RPC because there are no

limited licenses programs-in other jurisdictions tantamount to Washington's LLLT rules and no

need to authorize nonlawserslimited license practitioners in other jurisdictions to practice law in
Washington, either temporarily or on an ongoing basis. For this reason, paragraphs (b) through

(d) are reserved.

Suggested Amendments to LLLT RPC C Washington State Bar Association
Page 15 — January 19, 2018 1325 Fourth Ave - Suite 600
Seattle, WA 98101-2539




10
11
12
13
14
15
16
17
1.8

19

20

21
22
23

24

25

26

SUGGESTED AMENDMENTS TO LIMITED LICENSE LEGAL
TECHNICIAN RULES OF PROFESSIONAL CONDUCT

RULE 8.1 LIMITED LICENSURELICENSING, ADMISSION, AND DISCIPLINARY

MATTERS

An applicaht foran LLLT licenseﬁmi%éd—lieeﬂsure or an LLLT in connection with an

application for }mﬁed—heensufeeprelnstatementapphea&eﬂ or —er—admlsswn to the Barlawyer's

bar-admissien; or a disciplinary matter 1nvolv1ng a legal practitionerin-eonnection-with-alawyer

or LLLT disciplinary-matter, shall not:
(a)-(b) [NO CHANGES]

Comment

[1] This Rule was adapted from Lawyer RPC 8.1 with no substantive changes.-exceptte

EEET)— This Rule applies to LLLTs analogously.

RULE 8.4 MISCONDUCT

It is professional misconduct for an LLLT to:

(a)-(k) [NO CHANGES]

()] violate a duts; or sanction imposed by or under the LLHPREGELLLTC in connection
with a disciplinary matter; including, but not limited to, the duties catalogued at LELF
RECELLLTC 1.5;

(m)-(0) [NO CHANGES]

Comment
[NO CHANGES]
Suggested Amendments to LLLT RPC Washington State Bar Association
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The Washington State Supreme Court Limited License Legal Technician Board

recommended suggested amendments to APR 28—Limited Practice Rule for Limited License



Page2 - AMENDED
ORDER RESCINDING ORDER NO. 25700-A-1246 AND REPUBLISHING SUGGESTED
AMENDMENTS TO APR 28 FOR COMMENT

Legal Technicians. The amendments were considered by the Court on October 31, 2018, and
adopted by a majority vote with the filing of Order No. 25700-A-1246 on November 1, 2018.
Subsequently, on November 15, 2018, the Court determined by a majority vote that, due to
significant formatting errors in the publication of the rule amendments, the rule should be
rescinded and republished as a proposed rule for comments.

Now, therefore, it is hereby

ORDERED:

(a) The adoption of amendments to APR 28 in Supreme Court Order No. 25700-A-
1246 is hereby rescinded effective immediately.

(b) Pursuant to the provisions of GR 9(g), the correctly formatted suggested
amendments as attached hereto are to be published for comment in the Washington Reports,
Washington Register, Washington State Bar Association and Administrative Office of the
Court's websites on December 18, 2018.

(c) The purpose statement as required by GR 9(e), is published solely for the
information of the Bench, Bar and other interested parties.

(d) Comments are to be submitted to the Clerk of the Supreme Court by either U.S.
Mail or Internet E-Mail by no later than February 1,2019. Comments may be sent to the
following addresses: P.O. Box 40929, Olympia, Washington 98504-0929, or

supreme(@courts.wa.gov. Comments submitted by e-mail message must be limited to 1500

words.
%
DATED at Olympia, Washington this Y% day of N om\;@/, 2018.

For the Court

il humst, €Q -

CHIEF JUSTICE]




GR 9 COVER SHEET

Regardlng Amendments to
ADMISSION AND PRACTICE RULES (APR) 28, APR 28 APPENDIX
REGULATIONS OF THE APR 28 LIMITED LICENSE LEGAL
TECHNICIAN BOARD, RULES OF PROFESSIONAL CONDUCT (RPC)
AND
LIMITED LICENSE LEGAL TECHNICIAN RULES OF PROFESSIONAL
CONDUCT (LLLT RPC)

Purpose: The court originally ordered amendments to these rules, with original GR 9
cover sheets, published for comment at the June 2018 en banc administrative
conference. Original proposed amendments were published in 190 Wn.2d Proposed 21-
57. Following notice and comment, a majority of the Court adopted those proposed
amendments in Supreme Court Order No. 25700-A-1246. On November 21, 2018, a
majority of the court voted to rescind Supreme Court Order No. 25700-A-1246 due to
errors in the version that was published and determined that the corrected suggested
,amendments would be published for comment with a description of the substantive
corrections only. The proposed amendments have been reformatted to include necessary
corrections. This Cover Sheet is prepared by the court and contains a description of the
substantive differences between the proposed amendments published at 190 Wn.2d
Proposed 21-57, and the proposed amendments published today.

APR 28(B)(4) -
The omltted Iast sentence Ihe4ega4—teehn+e|an—dees—net—Fepresent—the—el+ent—m—eeuFt

te—a—p#e—ee—ehen!e is mcluded and stncken through

APR 28(F)
Corrected strike through and underlines to reflect correct proposed addltlons and
deletions according to existing language.

APR 28(F)(5) .
Corrected the word “side” to * party

" APR 28(G)(2)
The unchanged language of subsection (2) is included because subsection (2)(a) is
modified.

APPENDIX APR 28(G)(3)
- Omitted subsection (G)(3) is included but unchanged.

GR 9 Cover Sheet - Suggested Amendments to APR 28, APR 28 Appendix Regulations, RPCs,
and LLLT RPCs Page 1



APPENDIX APR 28 REGULATION 2(B)(1)(c)
The addition of “parentage or paternity” is underlined.

APPENDIX APR 28 REGULATION 2(B)(2)(d)
Qualified Domestic Relations Order replaces “QDRO” the first time the acronym is used.

APPENDIX APR 28 REGULATION 2(B)(3)
Corrected the errant strike through to APR(H}T.

APPENDIX APR 28 REGULATION 2(B)(3)(b)(viii) '
Changed the replacement of demestic with committed.

RPC 1.0B Washington Comments
Removed underline and incorporated existing language “(1-3)".

RPC 1.17 Comment
Removed underline from the title “Comment”.

RPC 1.17 Comment 19
Removed underline from the word “sale” as it is existing language.

RPC 4.3 Comment '
Removed underline from the title “Comment”. Changed references to the section to reflect
“Comment” and “Additional Washington Comment” sections. :

RPC 5.8 Comment
Replaced underlined “Washington Comment” with “Comment” as existing language.

RPC 8.1 Comment
Removed underline from the title “Comment”.

LLLT RPC PREAMBLE
Added back the words “AND SCOPE” as existing language.

LLLT RPC 1.16 Comment 1 |
Corrected strike through and underlines to reflect correct proposed additions and
deletions according to existing language.

LLLT RPC 1.17
The unchanged language prior to subsectlon (a)is included.

‘GR9 Cover Sheet - Suggested Amendments to APR 28, APR 28 Appendix Regulatlons RPCs,
and LLLT RPCS _ Page 2



GR 9 COVER SHEET

Suggested Amendments
ADMISSION AND PRACTICE RULES (APR) 28

Limited Practice Rule for Limited License Legal Technicians

Submitted by the Limited License Legal Technician Board

A. Name of Proponent:

Limited License Legél Technician (LLLT) Board
Staff Liaison/Contact; _

Jean McElroy, Chief Regulatory Counsel
Washington State Bar Association (WSBA)

1325 Fourth Avenue, Suite 600
- Seattle, WA 98101-2539 (Phone: 206-727-8277)

B. Spokesperson:

Stephen R. Crossland

Chair of LLLT Board

P.O. Box 566 » :

Cashmere, WA 98815 (Phone: 509-782-4418)

C. Purpose:

The primary purpose of the suggesfed amendments is to enhance the scope of
the Limited License Legal_ Technician (LLLT) domestic relations practice area in order to
improve the LLLT’s ability to render efﬁcient and effective legal servicés td pro ée
clients.

These suggested amendments will enable LLLTs to better serve their clients by
allowing LLLTs toAprovide a wider range of services and more support in the courtroonﬁ.
This more cohesive set of services will help LLLTs provide much needed access to
legal services, guidance, and advice to low and moderate income pro se clients. The

suggested amendments have been discussed and reviewed at length and are designed

GR 9 Cover Sheet - Suggested Amendments to APR 28 ' Page 1



to enhance the existing domestic relaticns practice area consistent with client needs
,va‘nd the intended role of LLLTs as legal practitioners.

The LLLT Board began discussing pcssible enhancements to the domestic
relations practice area in late 2014_ in response to questions and concerns ‘from law
school professors who were teaching the LLLT practice area classes. Students in the
LLLT classes, practici\ng LLLTs, and lawyers who work with LLLTs also raised several -
issues and offered ideas for ways in which the donwestic relations scope could be
improved to allow LLLTs to provide a more..cqnesive set of services to their clients.

The Family Law Advisory Workgroup of the LLLT Board was charged with
discussing these questions and offering recommendations to the LLLT Board regarding
the possible ways in which the scope of practice could be adjusted. The Family Law
Advisory Workgroup‘ includee members of the Board (including family Iayv lawyers),
other family law practitioners, lawyers who practice in other legal areas, and a practicing

LLLT. The Family Law Advisory Workgroup worked collaboratively with several of the
| law professcrs teaching the'family law practice area classes as well as solicited further
information from practicing LLLTs. Throughout 2016 and the beginning of 2017, the
| workgroﬁp studied the issues and prO\rided recommendations to the LLLT Board. The -
LLLT Board approved the suggested amendments in early 2017 and presented
information generally describing the lntended enhancements to the domestlc relations
scope of practice to the Supreme Court on March 8, 2017, and to the Board of
Governors on May 19, 2017.

The LLLT Board posted the suggested amendments on the Washington State

Bar Association (WSBA) website and solicited comments between May and July 2017.

GR 9 Cover Sheet - Suggested Amendments to APR 28 - Page2



Over 30 comments wére received from lawyers, LLLTSs, at least 6ne client of a LLLT, a
firm employing a LLLT, a member of the Board of Bar Examineré,, the King County Bar
Association Family Law Section, a member of the WSBA Family Law Section Executive
Committee, the Northwest Justice Project, and members of the public. On August 16,
2017, the Family Law Advisory Workgroup reviewed the comments submitted,
discussed all comments that posed specific drafting questions or suggestions in detail,
and modified and refined the suggested amendments where it deemed nécessary. .The
modifications were also responsive to the i‘nformal feedback received from the Access
to Justice Board's Rules Committee. At its August 17, 201 7, meeting, thevLLLT Board
approved the suggested amendments as n:10dified by the Family Law Advisory
Workgroup. |

. The following describes each suggested amendment and the amendment’s
purpose and inténded effect: | | \
APR 28(B)

The BOard suggests an administrative amendment to APR 28(B)(1) to correct the
referencé to the “Admission to .Practice Rules” to the “Admission and Practice Rules.” |
The Board's suggested amendment to APR 28(B)(4) sfrikes a phrase relating to the
current prohibition on LLLTs attending court proceedings, which“would be modified by
.these suggestéd amendments. The nature of a LLLT’s client being “pro se” is preserved
in APR 28(F), Scope of Practice-Authorized by Limited Practice Rulé, rather than
including it in the definition of an LLLT.

APR 28(F)

The Board has suggested several administrative amendments to the first _

GR 9 Cover Sheet - Suggested Amendments to APR 28 ' Page 3



paragraph of APR 28(F)._Thé amendments are designed 't'o unify the terminology used
in the introduction to APR '28,‘ repeating phrases such as “render legal assistance” and
reinforcing that the LLLT is providing limited legal assistance to a pro se client. The
amendmenfs would also clarify that LLLTs have an affirmative duty to inform clients to
seek the services of a‘ lawyer when an issue outside of their scope of practice has been
| identified. In APR 28(F)‘(3), a.further clarification of the LLLT’s duties to clients with
respect to filing and service of documents was added, stating specificélly that the LLLT
may both advise and éssist clients in correctly filing and serving documents.

The suggested amendments would delete the words “from the opposing side”

from APR 28(F)(5) in order to delineate that LLLTs may review documents or exhibits

—~—

provided to the client from any source, not only from the opposing side. .The suggested
amendment to what will be APR 25(F)(10) is_ grammatical, changing “a client” to -“thé
~ client” in order to create consiste_ncy with the other paragraphs in the subsection. The
suggested chénge to what will be APR 28(F)(11) is semantic, changing “documents” to
,“récords” in order to .b/etter describe the list of records thaf follows. |

APR 28(F)(12)'and (13) are new suggested subsectioﬁs that relate to‘ fhe
enhancémehts to the LLLT scope of practice. New APR 28(F)(12) suggests that LLLTs
be pérmitted to communicaté or negotiate with the opposing party or.t.he pa‘rty’s : |
representative regarding procedural matters. New APR}-28(F)(13) suggests that LLLTs
be permitted to negotiate the client’s legal ﬁghts or'responsibilifies provided thét the |
client has given written _cons‘ent defining-thve parameters of the negotiation. LLLTs and
Iawyers for the opposing party have reported that significant barriers to efficient case:

administration are imposed by the current restriction that LLLTS must not communicate
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with anyone other than the élieﬁt regérding the subject matter of the répresentaﬁ'on.

LLLTs have encountereddifﬁcult-ies instructing their clients about how to ihdepend_ently |
accomplish various rhihisterial-activities such as rescheduling hearing dates, confirming
service addresses, and informihg opposing parties when an issué Wi't_h their pleadings
has been identified. The LLLT Board believes that communication rega.rding procedural
matters should be allowed in order to increase efficienéy of the servi-ces LLLTs provide
to their clients. \

The new subsection APR 28(F)(14) would provide that additional types of legal -
~ assistance not otherwise prohibited generally by APR 28 could be authorized by
regulations relating to the scope of practicé permitted within a specific practice area.
This would allow LLLTs to provide certain legal assistance necessary for a particular
approved practice area but that lmay not be needed, justified, of wise to include within
the scbpe of éll approved practice areés. |
APR 28(G)

Three amendments to APR 28(G) have been suggested. The first Would delete
the words “appear 6r” from'APR' 28(G)(2)(a) in ordef to coordinate this subsection wifh
suggested amendments td the domestic rélations scope of pr_acticé in Regulation 2(B).
The second suggested émendrhent in the Same p_aragra,ph -woul'd reinforce that LLLTs
must Iodk to the specific regulation regarding their praétice area’ to fully comlprehend
their scope of practice. -

The third suggested amendment in APR 28(G)(4) would preserve the LLLT’s
obligation to sigh documents and pleadings they prepare while allowing an exception fOr

LLLTSs assisting a client or a third party in preparing a declaration or sworn statement.
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Requirihg LLLTs to sign the sworn statement of anqther person deviates from comfnon
practice among lawyers when prépafing declarations for signature by a client or third .

| party. | | |

APR 28(H)

The suggested émendments to APR 28(H) would unify thé amendments to the
dOrﬁestic relations scope in Regulation 2 with the permitted action‘s under the LLLT
license. The suggested amendment to APR 28(H)(5) would reinforce that to understand
the entirety of the séope of prac,:ti'ce for a licensed LLLT, one must look to the specifié
practice area regulation.

. The suggested amendments to APR 28(H)(6) would allow LLLTs to negotiate
with the opposing party or t.héir.representative when the client has defined the scope of
the negdtiation prior to its onsét; The current prohibition against LLLTs negotiating for
their clients has frequently resulted in situations where the LLLT must schedule
hearings regarding issues thét coulld likely be negotiated, thereby using substantially
more of the parties’ and the court’s time and unnecessarily increasing the cost of the
representatibn. Addifionally, LLLT clients who are in the midst of a difficult dissolution,
custody battle, or domestic violence dispute may'find themselves in the posiﬁon of
being contacted by their spouse or abuser when it would be iﬁ their best interést to have
a third party act as the mediator or contact person. Also significantly, a number of
lawyers for opposing parties have reported that they. would prefer to negotiate with a
legal professional rather than a pro se layperson who is emotionally'i_nvolved in the -
outcome 6f the issue. For LLLTs who are multilingual, being able to negotiate with

opposing parties would also allow them to-maximize essential services to. clients who
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may not speak English but do speak the éame language(s) as the'LLLT.
The suggested additions of what would be APR 28(H)(8) and (9) would move |
| prohibitions that previously existed in the LLLT domestic relations scope regulat_ibn to
this subsection because these restrictions shbuld éppl)\i to all LLLTs, regardless of
approved bractic.e_area. |
APR 28 Regulation 2(A)
" In APR 28 Regulation _2(A), the suggested amendments are purely adminiétrative
and would align'the‘ étyle with other portions of APR 28.
APR 28 Regulation 2(B)
| APR 28 Regulation 2(B) provides)a detéiled treatment of the scope of the LLLT
domestic relations practice. The suggested amendments to APR 28 Regulation 2(B)(1)
would modify the permitted scope of practice by including all parenting plan
modificationé and nohparental custody actions. For p(otectioﬁ orders, the LLLT family
. law scope of practice is currently limited to domestic violence actions only. The -
suggested amendments would édd other brotection or restraining orders arisiﬁg from a
domestic relations case in addition to thercurrent domestic violence protection orders.
- Additionally, the suggested amendments reOrganized the listing of the permitted actions
to be roughly sequential from primary actions through modifications and ofher related
actions. N |
Currently, LLLTs are permitted to help clients with uncontested parentiné plan
modifications but may not advise or assist clients regarding contested major parenting
plan modifications unless the terms have been agreed to by the parties before the onset

of the representation. Because of the existing prohibition in APR 28 Regulation 2(B),

GR 9 Cover Sheet - Suggested Amendments to APR 28 ' . Page 7



{
clients have not beeh able to obtain advice from the LLLT on the reievant issues that

will be before the cogrt for determination et an adequate cause hearing. Under the
eui'rent provisions, therefore, the client must attempt to pegotiate the terms of .major
parenting plan modifications without receiving advice from the LLLT as the client
prepares to argue the issues. The LLLT Board recommends tiiat LLLTs be permitted to
assist with all major modiiication cases up to the point of the adeduate cause hearing,
and thus, suggests removing the phrase “when the terms are agreed to by the parties.”
‘The LLLT Board also suggests that LLLTs be permitted to assist with
nonparerital custody cases up to tiie point of the adequete cause hearing. Tens of
thousands of childr_en in Washington live with a guardian other than a parent. Very few
of these guardians have legal custody, which eausee complex problems with access to |
| medical, educational, and housing services. C_hild in Need of Services cases and
dependencies are commonly resolved through nonpare‘ntal custody with reIatives and
family friends, who often cannot afford to hire an attorney. Additionally, nonparental
custoidy matters are accomplished through the use of pattern forms which LLLTs can be
trained to use competently. Permitting LLLTs to assist with these matters would | |
promote judicial efficiency by helping pro se parties navigate this aspect of the legal
system. |
The first paragraph of APR 28 Reguiation 2(B)(2) contains suggested stylistic
_ am'endment_s. It also would clarify that a domestic relations LLLT may provide legal
services specified by the Regulation. The suggeeted amendments to APR 28
Regulation é(B)(Z)(a) are grammatical. |

In APR 28 Regulation 2(B)(2)(b), fhe suggested substantive amendments would
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. permit an LLLT to provide services related to the division of real'f)roperty. In the current’
text-of APR 28, there is an absolute prohibition in Régulation 2(B)(3)Xi) a_gainst dividing

| real property. This restriction was originally called into quesfion by the professors and
students participating in thé LLLT family law practice area classes. Practicing LLLTs
reported that clients experienced significant barriers because of the LLLTs' inability to
divide the fémily home 'as“ part of the legal process.

In response to these issues, the LLLT Boérd suggeststhat LLLTs be allowed to
assist with gathering information on the value and potential encumbrances on a home,
as clients are often unable to independently find the information necessary for the court‘
to evaluate~'the value of their real property assets". The LLLT Board also suggests that
LLLTs be éllowed to advisé and assist with division of single family residential real
properfy in which the parties have equity of up to twice the homestead exemption
(currently $125,000; see RCW 6..13.630). This would allow two parties who own é home
together to potentially divide the equity in the home and preserve their maximum |
exemption if either party files for bankruptcy at a later date. The homeste?d exemption
is set by the Ieglislature and adjusted periodically according to economic factors.

Real property divisién was prohibited by the LLLT Board when inifially
contemplated because there were concerns about being able to adequately address the
_ topic in the practice area curriculum. The family Iéwv professors and the Family Law
.Ad\‘/isory Workgroup of tHé LLLf Board waked togéther to address this issue. Thé
professors and Workg.roup believe that it would be poséiblé to teach LLLTs how to
divide single family residential real property using the current fahily law forms because

- the mandatory forms were designed, in large part, to be able to be compléted by pro se -
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litigants. The LLLT Board has developed a checklist for LLLTs to use when dividirig
property; a sample is enclosed. The checklist collects important information about the
disposition of the property, liens, éncumbrahces, and remedies in the case of default.
The family Iaw’ professors' plan to revise the existing LLLT family law edu-catio'n
curriculum to allow LLLTs to capably perform this limited scobé of real estate division.

APR 28 Regulation 2(B)(3)(c)(i) currently prohibits LLLTs from advising clients -
. about or dividing retirement assets using a suppiémental order, incIudiﬁg all defined
benefit ‘plahs and defined contribution plans. The family law piofessors and the Famibly
Law Advisory Workgroup belieye this prohibition is too restrictive. Under suggested _
APR 28 Regulation 'B(2)(c) and (d), LLLTs would be permitted to advise as to retirement
asset allocation for specified retiremerit plans and include Iahguage in a decree
describing how QDROs (qualified domestic relations orders) or supplemental orders are
to be preparéd. LLLTs would continue to be prohibited from preparing the actuai QDRO
or supplemental order dividing retirement assets. |

Suggested APR 28 Regulation 2(B)('2)'(e) addreéses LLLT participation in}
alt‘ernative'dispute resolution _proceedirigs éna suggested subsection 2(B)(2)(f) would
specifiéally allow LLLTs to accorhpény, assist, and cdnfer with their pro se clients at -
depositions. Alternative dispute r_esolutiori _(suéh as mediation, arbitration, or settlement
conferencés) is mand'ateq in contesteci fanjily law cases in Washingtdn State; it would
be a significant hélp to clients and to the court system to permit LLLTs to assist w'ith
mediations in family law cases. Professors ‘and praétitioners on the Family Law Advisory
Workgroup noted that sehding a client into fhe mediation without support—when that-

person may or may not understand the nature of the process or the finer details of the
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case—would likely set‘u.p the client for failure. The current prohibition was initially
designed to ‘align with the prohibition on negotiation. If the suggested amendment
removing the prohibition against negotiation in APR 28(H)(6) is adobted, the Board
believes there would be no reason to restrict LLLT .participatibn in alternative dispute
resolution proceedings. l

Similarly, suggested subsection 2(B)(2)(f) would allow an LLLT to accompany the
pro se client at a depositioh. The LLLT would not take or defend the deposition and
Would not make objections. The LLLT could provide advice and explain questions and
their impact to the client during breaks.

Suggested subéection 2(B)(2)(g) would allow LLLTs té present agreed orders, |
uncontgsted orders, default orders, and accompanying documents. Today, paralegals
and legal assistants without a license to practice Iaw are permitted to appear at ex paﬁe

calendars to presént orders for entry in- most counties in Washington. When a court
denies entry of ex par\te orders there is no record (transcript, clerk’s notes, or recording)
for an LLLT to rely upon to determine why the orders were not entered if the client does
not understand' or cannot properly convey a court’s reasoning. The LLLT risks sending a
client béck to court without fully resolving the issue(s) that caused the initial denial.
Permitting an LLLT to present orders fdr ex parte entry on behalf of the client would
ensure that the client's cése will be properly finalized and provides assurance for the
'LLLT that documents bearing their signature have been properly handled.

Suggested subsection 2(B)(2)(h) wb'uld allow LLLTs to accompany and assist
their pro se clients at certain heérings and respond to diréct quéstions from the court or

‘tribunal regarding factual and procedural issues only. The LLLT could not represent the
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client like a lawyer would. The permitted hearings would be prifna'rily motion hearings,
as well as administrative child sdpport hearings. Subsection (h)(i) would allow LLLTs to
acéompany and assist clients at hearingAs related to domestic violence proteétion orders
and other protection or restraining orders érising from a domestic relatiéns case. Tﬁe
~ current prohibition against participating in court proceedings has presented significant
barriers to the LLLTs’ ability to provide efficient servicés to clients. LLLTs report that
mistakes made by clients at .hear,ings, such as incorrectly answering quéstions from the
judge due to a lack of undersfanding of legal terminology, handing tHe court the wrong
~ suggested 'order, and not understanding orders from the court or court procedures, are
negatively impacting the cases by cauéing unnecessary confuéibn, repetition, and
delays. |

The amendments fo the main paragraph of APR 28 Regulation 2(B)(3) and
subectioné (a) and (b)(i) and (b)(ii) are grammatical. Substantive amendments regarding
the division of real estate and re_tirement assets can be .found in (b)("iii). This améndment
would clarify that division-or conveyance of formal business -entities, commercial
property, or residential propérty would be’prohibfte'd exbept as permitted in Regulation
© 2(B)2)(b). |
Regulétion 2(B)(3)(b)(iv) is a new subsection containing the current prohibition on
LLLTs préparing QDROs and Sl:lpplemental orders dividing retirement assets.

The LLLT Board suggests rer;loving' what is currently Reguléti\dn 2(B)(3)(b)(iv) '
because criminal no contéct orders are entered by prosecutors and therefore LLLTs
would not be able to enter them even if permitted to do so. Other protection orders

currently prohibited in Regulation 2(B)(3)(b)(iv) would also be removed by this
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amendmeht because other amendments would permit LLLTs to render these forms of
IeQaI assistance if they arise from a domestic relations case.

The new suggested subsection (ix) would permit LLLTs to render legal
_assis’gance with nonparental custody matters and majo'r"parenting blan modifications
through the adequate cause hearing, unles'e the terms ere egreed to by the p'erties or
one party defaulte, in which case there is no prohibition. |

The new suggested subsection (b)(xi) would prohibit LLLTs from providing legal
assistance with objections or responses in contested relocation actions.

- The suggested deletions of eubsecfions (d) and (e) relating to the taking of a
. deposition and responding to or initiating an appeal haVe been moved to general
prohibitions under APR 28(H).
APR 28 Regulation 3(C) ' v

If the suggeeted amendments are adopted, changes to the domestic relations
scope of practice will reqkuire curfently licensed LLLTSs receive additional_ treining about
- the enhancements outlined in the suggested amendments. The LI;LT Board intends to
create and offer mandatory centinuing legal education to accomplish this. The LLLT
.Board wiII. provide notice of the supplemenfal education requirement and the deadlihe
for completion of the requirerﬁent toLLLT candi:dates.and currently licensed LLLTs.
Conclusion

The Court adopted the LLLT license in order to prO\)ide greatef public aecess to
trained and licensed legal professionals within an approved area of law and proscribed
scope of practice. This new and innovative‘mo'del has drawn netice throughout the

country and the world. Educators, Board members, and newly practicing LLLTs have
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had the opportunity to critically examine fhe’ LLLT.service model and to observe how the
initial fo,rmulafion of the domestic relations scope of practice impabted clients. Based oh
those observations _and an examination of the Iic;ense to date, the LLLT Board believes
these suggested amendments will serve to enhance public access to the legal sys'terﬁ in
Washington and will allow LLLTs to providé more combrehensive services to pro se
clients in need of_ legal assistance in family ‘Iav.v. These sug’geste'd amendments are
presented along with correspondind suggested amendments to the LLLT Rules 6f

- Professional Conduct énd the Rules of Professional Conduct for lawyers that are
ﬁecessaw to implement the suggested amendments to APR 28. The LLLT Board
requests the Court addpt all the suggested amendmentS»tothher. |

D. Hearing: Because of the outreach conducted and input previously received by.
‘the LLLT Board, a hearing is not requested. |

E. Qpedited_Consideration: Expedited consideration is requested in order to

promote the effective practice of licensed LLLTs and aligh the curriculum of the next-
cohort of LLLT students. -

F. Supporting Material: In addition to the submission of the sUggeéted ‘

amendments to APR 28, a copy of the suggested amendments to the LLLT RPC and
the Lawyer RPC are included. The LLLT Board is also providing a sample of a Real
Property Disposition Form and the April 3‘, 2017 Iettef from the Court to the LLLT Board,

which stated, “A majority of the Court voted yes to expanding the family law area.”
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SUGGESTED AMENDMENTS TO-APR 28

TITLE

ADMISSION Ai\ID PRACTICE RULES (APR)

RULE 28. LIMITED PRACTICE RULE FOR LIMITED' LICENSE LEGAL
TECHNICIANS |

A. Pﬁrpose.

[NO CHANGES]

B. Definitions. For purposes of this rule, the follewing deﬁnitioﬁs will apply:

(1)--(3) [NO CHANGES] | |

(4) “Limited License Legal Technician” (LLLT) means a person qualified by education, training

and work experience who is authorized to engage in the limited practice of law in approved

practice areas of law as specified by this rule and related regulations. Thelegal-technician-does

(5)-(10) [NO CHANGES]

C‘. Limited License Legal Technician Board

[NO CHANGES]

D. [Reserved.]

E. [Reserved.]

F. Scope of Practice Authorized by Limited Practice Rule. The Limited License Legal
Technician shall ascertain whether the issue is within the defined practice area for which the

LLLT is licensed. It if is not, the LLLT shall not render any legal a351stance pfe’ﬂde-the-semees

required on this issue and shall advise inform the client to that-the-elient-should seek the services

of a lawyer. If the issue is within the defined practice area, the LLLT may render the following

limited legal assistance to a pro se client undertake the following:
(1)-(2) [NO CHANGES]

| (3) Inform the client of and assist with applicable procedures for proper service of process and
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SUGGESTED AMENDMENTS TO APR 28

| filing of legal documents;

(4) [NO CHANGES]

(5) Review documents or exhibits that the client has received-frem-the-oppesingparty; and
explain them to the client;

(6)-(7) [NO CHANGES]

(8) Draft letters setting forth legal opinions that are intended to be read by persons other than the
client;,—énd ' _ | g

(9) Ddraft documents beyond what is permitted in paragraph (6), if the work is reviewed and
approved by a Washington lawyer; | |

(109) Advise thea client as to other documents that may be necessary to the client's case, and
explain how such addltlonal documents or pleadings may affect the client's case;

(110) Assist the client in obtaining necessary documents-or records such as birth, death, or

marriage certificates.

(12) Communicate and negotiate with the opposing party or the party’s representative regarding

procedural matters, such as setting court hearings or other ministerial or civil procedure matters;

(13) Negotiate the client's legal rights or responsibilities provided that the client has given

written consent defining the parameters of the negotiation prior to the onset of the negotiation;

and

(14) Render other types of legal assistance when specifically authorized by the scope of practice

regulations for the approved practice area in which the LLLT is licensed.

G. Conditions Under Which A Limited License Legal Technician May Provide Services

(1) [NO CHANGES] .\ ‘

(2) Prior to the performance of the services for a fee, the Limited License Legal Technician shall
enter into a -written contract with the client, signed by both the client and the Limited License
Legal Technician, that includes the following provisions:

(a) An explanation of the services to be performed, including a conspicuous statement that the
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Limited License Legal Technician may not appear-er represent the client in court, formal
administrative adjudicative proceedings, or other formal dispute resolution process or negotiate
the client's legal rights or responsibilities, unless permitted under GR 24(b) or specifically

authorized by the scope of practice regulations for the approved practice area in which the LLLT

is licensed;

-1 (3) [Unchanged.]

(b)-(g) [NO CHANGES]
(4) A document prepéred by an LLLT shall include the LLLT's name, signature, and license

number beneath the signature of the client. LLLTSs do not need to sign sworn statements or

declarations of the client or a third party, and do not need to sign documents that do not require a

signature by the client, such as information sheets.

H. Prohibited Acts.

In the course of dealing with clients or prospective clienté, a Limited License Legal Technician
shall not: |

(1)-(4) [NO CHANGES]

(5) Represent a cliént in court proceedings, formal administtative adjudicative proceedings, or

other formal dispute resolution procesé, unless permitted by GR 24 or specifically authorized by

the scope of practice regulations for the approved practice area in which the LLLT is licensed;

(67) Provide services to a client in connection with a legal matter in another state, unless

permitted by the laws of that state to perform such services for the client;
(78) Represent or otherwise provide legal or law related services to a client, except as permitted

by law, this rule, or associated rules and regulations;

(8) Conduct or defend a deposition;
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(9) Initiate or respond to an appeal to an appellate court; and

- [ (109) Otherwise violate the Limited License Legal Technician Rules of Professional Conduct. '

L.-0.

[NO CHANGES]

APPENDIX APR 28. REGULATIONS OF THE APR 28 LIMITED LICENSE LEGAL

| TECHNICIAN BOARD

REGULATION 1. [RESERVED.']

REGULATION 2. APPROVED PRACTICE AREAS--SCOPE OF PRACTICE
AUTHORIZED BY LIMITED LICENSE LEGAL TECHNICIAN RULE

In each practice area in which an LLLT is licensed, the LLLT shall comply with the provisions
defining the scope of practice as found in APR 28 and as described herein.

A..Issues Beyond the Scope of Authorized Practice. _

(1)-(4) [NO CHANGES]

After an issue beyond the LLLT's scope of practice has been identified, i.f the client enéages a
lawyer with respect to the issue, then an LLLT may prepare a document related to the issue only
if a lawyer acting on behalf of the c_lieﬂt has proVideﬂ appropriate documents and written

instructions for the LLLT as to whether and how to proceed with respect to the issue. If the client

‘does not engage a lawyer with respect to the issue, then the LLLT may prepare documents that

relate to the issue if:

¢5)-.tFhe client informs the LLLT how the issu¢ is to be detemlined and instrlicts the LLLT how
to complete the relevant portions of the document, and _

€)= aAbove the LLLT’s signature at the end of the document, the LLLT inserts a statemént to
the effect that.the' LLLT did not advise the ciierit with respect to any issue outside of the LLLT’s |
scope of practice and cpmpleted any portions of the document with respect to any such issues at |

the direction of the client.
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 SUGGESTED AMENDMENTS TO APR 28

B. Domestic Relations.

1. Domestic Relations, Defined. For the purposes of these regulatiohs, domestic relations shall
include only the following actions: (a) divorce and dissolutionehild-suppertmeodification-actions,
(b) parenting and supportdisselutien-aetions, (c) parentage or paternitydemestic-violence-actions;
exeept-as-prohibited by-Regulation 2B¥3), (d) child support modificationeemmitted-intimate
clationship-actions-only-as-they pertain-to-parenting-and-suppertissues, (¢) parenting plan
modificationlegal separation-actions, (f) domestic violence protection ordersmajor-parenting-plan

by-the ELLT, (g) committed intimate relationships only as they pertain to parenting and support
issues-minor-parenting plan-modifieations, (h) legal separationparenting and-supportactions, (i)
nonparental and third parts; custodypaternity-aetions, and (j) other protection or restraining orders
arising from a domestic relations case, and (k) relocation-actions;-execeptas-prohibited by
Regulation2B(3).

2. Scope of Practice for LLLTs--Domestic Relations. LLLTs licensed in domestic relations may

renderprevide legal services to clients as provided in APR 28(F) and this regulation, except as

prohibited by APR 28(H) and Regulation 2(B)(3).

(a) Unless an issue beyond the scope arises or a prohibited act would be required, LLLTs may
advise and assist clients &th(—l—)—te initiatinge and responding to actions and related2)regarding
motions, discovery, trial preparation, temporary and final ordérs, and modifications of orders.

(b) LLLT legal services regarding the division of real property shall be limited to matters where

the real property is a single family residential dwelling with owner equity less than or equal to

twice the homestead exemption (see RCW 6.13.030). LLLTs shall use the form for real property

division as approved by the LLLT Board.

(c) LLLTs may advise as to the allocation of retirement assets for defined contribution plans with
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SUGGESTED AMENDMENTS TO APR 28

a value less than the homestead exemption, and as provided in United States Internal Revenue

Code (IRC) sections 401a, 401k, 403b. and 457: and Individual Retirement Accounts as set forth

in IRC section 408.

(d) LLLTs may include language in a decree of dissolution awarding retirement assets as

described in APR 28 Regulation 2(B)(2)(c) when the respondent defauits, when the parties agree

on the award or when the court awards the assets following trial, The award language in the

decree shall identify (1) the party responsible fdr having the qualified domestic relations order

(ODRQ) or supplemental order prepared and by whom, (2) how the cost of the QDRO or

supplemental order preparation is to be paid., (3) by what date the QDRO or supplemental order

must be prepared, and (4) the remedy for failure to follow through with preparation of .the QDRO

or supplemental order.

(¢) LLLTs may prepare paperwork and accompany and assist clients in dispute resolution

proceedings including mediation, arbitration, and settlement conferences where not prohibited by

the rules and procedures of the forum.

() LLLTs., when accompanying their client, may assist and confer with their pro se clients at

depositions.

(g) LLLTs may present to a court agreed orders, uncontested orders, default orders, and

accompanying documents;

(h) LLLTs, when accompanying their client, may assist and confer with their pro se clients and

respond to direct questions from the court or tribunal regarding factual and procedural issues at

the hearings listed below: ‘

i. domestic violence protection orders and other protection or restraining orders arising from a

domestic relations case:

ii. motions for temporary orders, including but not limited fo temporary parenting plans, child

support, maintenance. and orders to show cause;

iii. enforcement of domestic relations orders;
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iv. administrative child support;

v. modification of child support;

vi. adequate cause hearings for nonparental custody or parenting plan modifications;

vii. reconsiderations or revisions;

viii. trial setting calendar proceedings with or without the client when the LLLT has confirmed

the available dates of the client in writing in advance of the proceeding.

3. Prohibited Acts. In addition to the prohibitions set forth in APR 28(H), in the course of

rendering legal services todealing-with clients or prospecfive clients, LLLTs licensed to practice
in domestic relations:

a. shall not render legal services torepresent more than one party in any domestic relations

matter;

b. shall not renderprevide legal services in:

i. in-de facto parentage-er-nenparental-eustody actions; and
ii. actions that involveif25 U.S.C. chapter 21, the Indian Child Welfare Act of 1978, or chapter -

13.38 RCW, the Washington State Indian Child Welfare Act;-applies-to-the-matter;
hall 1o st ol ling:

iii. division or conveyance of ewned-real-estate; formal business entities, commercial property.

or residential real property except as permitted by Regulation 2(B)erretiremnent-assets-that

iv. preparation of QDROs and supplemental orders dividing retirement assets beyond what is

prescribed in Regulation 2(B)(2)(4);

V. any retirement assets whereby the decree effectuates the division or the implementation of the

division of the asset:

viit. bankruptcy, including obtaining a stay from bankruptcy;

vii. disposition of debts and assets, if one party is in bankruptcy or files a bankruptcy during the

Suggested Amendments to APR 28 . Washington State Bar Association
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SUGGESTED AMENDMENTS TO APR 28

pendency of the proceeding, unless: (a) the LLLT's client has retained a lawyer to repfesent
him/her in the bankruptcy, (b) the client has consulted with a lawyer and the lawyer has provided
written instructions for the LLLT as to whether and how to proceed regarding the division of

debts and assets in the domestic relations proceeding, or (c¢) the bankruptcy has been discharged;

viii. jeintly-acquired-committed-intimate relationship-property issues in committed domestie

intimate relationship actions;

¥ix. major parenting plan modifications_and nonparental custody actions beyond the adequate

cause hearing unless the terms arewere agreed to by the parties or one party defaults-befere-the

, ey ‘o by the LLLT:

X¥it. the determination of Uniform Child Custody Jurisdiction and Enforcement Act issues under
chapter 26.27 RCW or Uniform Interstate Family Support Act issues under chapter 26.21A
RCW unless and until jurisdiction has been resolved; |

wiixi. objections orresponses in contested relocation actionsebjeetions-to-relocation-petitions;

ions; and

ixii. final revised parenting plans in relocation actions except in the event of default or where the

terms have been agreed to by the parties.

REGULATION 3: EDUCATION REQUIREMENTS FOR LLLT APPLICANTS AND
APPROVAL OF EDUCATIONAL PROGRAMS

An applicant for admission asan LLLT shall satisfy the following education requirements:
A. Core Curriculum.

[NO CHANGES]

B. Practice Area Curriculum

Suggested Amendments to APR 28 Washington State Bar Association
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SUGGESTED AMENDMENTS TO APR 28

[NO CHANGES]

C. Required Supplemental Education. The LLLT Board has discretion to require all LLLTSs to

complete supplemental education in order to maintain their licenses due to changes in the

permitted scope of practice for LLLTs. The LLLT Board shall provide notice to LLLTs of the

supplemental education requirement and the deadline for completion of the requirement,

allowing at least 12 months to complete the required supplemental education. LLLTs may be

administratively suspended pursuant to the procedures set forth in APR 17 if they fail to comply

with the supplemental education requirements by the stated deadline.

[NO CHANGES]
REGULATION 4- 20

[NO CHANGES]
Suggested Amendments to APR 28 Washington State Bar Association
Page 9 — January 19, 2018 1325 Fourth Ave - Suite 600

Seattle, WA 98101-2539




" GR 9 COVER SHEET

Suggested Amendments to
RULES OF PROFESSIONAL CONDUCT (RPC)

Submitted by the Limited License Legal Technician Board

A Name of Proponent:

Limited License Legal Technician (LLLT) Board
Staff Liaison/Contact:

Jean McElroy, Chief Regulatory Counsel
Washington State Bar Association (WSBA)

1325 Fourth Avenue, Suite 600
Seattle, WA 98101-2539 (Phone: 206-727-8277)

B. _Sgokesgerson: _

Stephen R. Crossland

Chair of LLLT Board

P.O. Box 566 -

‘Cashmere, WA 98815 (Phone: 509-782-4418)

C. Purpose:

These suggested amendments are presented in conjunction with suggested
amendments to Admission and Practice.RUIe (APR) 28 and related regulations and the
Limited License Legal Technician (LLLT) Rules of Professional Conduct (LLLT RPC).
The suggested amendments to APR 28 enhance the scbpe of the LLLT Family Law
practice area. The LLLT Board begén discussing possible enhancements to the
domestic relations practice area in late 2014 in respbnse to queétions and concerns'
from law school professors who were teaching the LLLT practice area classes. Students
in the LLLT classes, practicing LLLTs, and lawyers who work with LLLTs also raised

several issues and offered ideas for ways in which the domestic relations scope could

GR 9 Cover Sheet - Suggested Amendments to Lawyer RPC ' - Page 1



be‘ improved to allow LLLTs to provide a more cohesive set of services to théif clients.
The suggested amendments to the LLLT RPC make necessary changes to élign with
the suggested amendments to APR 28. Therefore, the primary purpose of these
suggested amendments to the Rﬁles of Professional Conduct (Lawyer RPC) is to align
the Lawyer RPC with the suggested amendlments t‘o' APR 28 and the corresponding
suggested amendments to the LLLT RPC to ensure consistency and accuracy across
all three sets of rules.

As with the suggested amendments to the LLLT RPC, the LLLT Board requested
that Washington State Bar Association (WSBA) staff draft and recommend necessary
amendments to the Lawyer RPC in order to align the Lawyer RPC with the suggested
amendments to the LLLT RPC. [n addition, WSBA staff presented the suggested
amendments to the WSBA’s Committee on' Professional Ethics (CPE) in December
2017. The CPE approved of the suggested amendments énd the LLLT Board
subsequently approved these suggested amendments at its January 2018 meeting.
The LLLT Board also presented these changes to the Board of Governors in January
2018. The following describes the LLLT Board’'s suggested_ amendments to the Lawyer
RPC.

Lawyer RPC 1.0B

In 1.0B(b), definition of legal practitioner, the suggested amendments would
remove “licensed under APR 28" to be consistent with the definition in the suggested
amendments to APR 28 and the LLLT RPC. |

In 1.0B(c), definition of limited license legal technician, the suggested‘

amendments would remove the final sentence because it is no longer accurate under-
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the suggested amendments to APR 28. The removed sentence relates to the LLLT
scope of practice (found in APR 28(F)) rather than a definition of an LLLT.
Lawyer RPC 1.17

The suggested amendments to comment 19 would remove the description of
'when an LLLT cannot purchase a law practice because the current language is not
correct in all circumstances. The substance of that sentence would be rewritten and
included in the suggested amendments to the LLLT RPC as a new comment 2 to LLLT
RPC 1.17. A new reference to that comment would be added to this comment 19.
Lawyer RPC 4.3

The suggested amendments to comment 6 would remove language saying that
LLLTs shall not negotiate because it will be permitted under certain conditions if the
suggested amendments to APR 28 are adopted.
Lawyer RPC 5.8

The suggested amendments to comment 2 would correct the reference to the
Rules for Enforcement of Limited License Legal Technician Conduct (ELLLTC);
Lawyer RPC 8.1

The suggested amendments to RPC 8.1 would better reflect the unified
admissions, licensing, and disciplinary processes for all license types in Washington
now that LLLTs and limited practice officers (LPOs) are members of the WSBA.
Throughout

References to specific subparts of APR 28 would be removed and replaced with

a general reference to APR 28 or a reference to APR 28 and related regulations. This
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allows the Lawyer RPC to remain accurate even if specific provisions of APR 28
change.

Conclusion

The LLLT Bogrd believes \it is important that these suggested ahendments to the

| Lawyer RPC be adopted and effective together with the suggested amendments to APR
28 and the LLLT RPC as soon as possible. If adopted, the suggested amendments to
the Lawyer RPC, LLLT RPC, and APR 28 will be incorporated into the LLLT family law
pracﬁce area curriculum and will be tested on the LLLT family law practice area and
professional responsibility exams. A mandatory continuing legal education program will
be developed to educate LLLT candidates and .currently licensed LLLTs about thesé
chénges and fhe impact on their practices. The first LLLT family law bractice area and
professional responsibility exams to test on these amendments could be held in July
2019. -

D. - Hearing: Because of the outreach conducted and input previously received by
the LLLT Board, a hearing is not requested.

E. Expedited Consideratiqn: Expedited consideration is requested in order to

prevent delaying implementatioq of the necessary changes to LLLT educafion,
continuing legal education, and examinations. The goal of the LLLT Iibense is to provide
much needed access to justice. Therefore, delay of these ameﬁdments also causes
continued deléy in providing relief to those in need of LLLT services.

F. Supporting Materials: In addition tovthe submission of the suggested |

émendments to the Lawyer RPC, a cdpy of the suggested amendments to APR 28 and

the LLLT RPC are also included. The LLLT Board is also providing a sample of a Real
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Property Disposition Form and the April 3, 2017 letter from the Court to the LLLT Board,

which stated, “A majority of the Court voted yes'to expanding the family law area.”
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SUGGESTED AMENDMENTS TO -
RULES OF PROFESSIONAL CONDUCT

TITLE ' .
RULES OF PROFESSIONAL CONDUCT (RPC)
RULE 1.0B ADDITIONAL WASHINGTON TERMINOLOGY
(a) [NO CHANGES]
(b) “Legal practitioner” denotes a lawyer or a limited license legal technicianlicensed-under
APR28.
(¢) “Limited License Legal Technician” or “LLLT”‘ denotes a person qualified by education,

training, and work experience who is authorized to engage in the limited practice of law in

approved practice areas of law as specified by APR 28 and related regulations.—The-LEETdoes

(d)-(e) [NO CHANGES]
Washington Comments (1-3)
[1]-[2] [NO CHANGES]
[3] LLLTs are authorized to engage in the limited practice of law in explicitly defined areas.
Unlike a lawyer, an LLLT may perfonﬁ only limited services for a client. See-APR28I)-H-
A lawyer who interacts with an LLLT about the subject matter of that LLLT’s representation or
who interacts with an otherwise pro se client represented by an LLLT should be aware of the
scope of the LLLT’s license and the ethical obligations imposed on an LLLT by the LLLT RPC.

See APR 28F)-(H); Appendix-APR 28 Regulation2and related fg'gglationsj LLLTRPC1.2,1.5,
4.2,4.3. Seealso RPC 5.10.

RULE 1.17 SALE OF LAW PRACTICE
(a)-(d) [NO CHANGES]
Comment '

[1]-[18] [No Changes]

Suggested Amendments to RPC Washington State Bar Association
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RULES OF PROFESSIONAL CONDUCT

Regulation-2—Censequently;-There are some restrictions on a lawyer’s ability to sell a law

practice to an LLLT when the legal services provided are outside the scdpe of the LLLT’s

practice. As such, a lawyer may not participate in or facilitate saeh a sale that is in violation of

LLLT RPC 1.17. See LLLT RPC 1.17 cmt. [2]; RPC 8.4(f)(2).

RULE 4.3 DEALING WITH PERSON NOT REPRESENTED BY A LAWYER
[NO CHANGES]
Comment
[17-[2] [Unchanged.]
Additional Washington Comments (3-6)
[3]-[4] [Unchanged.]
[5] For purposes of this Rule, a person who is assisted by an LLLT is not represented by a
lawyer and is an unrepresented person..See APR 28(By4).
[6] When a lawyer communicates with an LLLT who represents an opposing party about the

subject of the repreéentation, the lawyer should be guided by an understanding of the limitations

imposed on the LLLT by APR 2, related Regulations(H)(6)-{an-LELTshall-net—“negotiate-the

or-convey-to-the-client the position-of another-party™ and the LLLT RPC. The lawyer should

‘further take care not to overreach or intrude into privileged information. APR 28(K)(3) (“The

Washington law of attorney-client privilege and law of a lawyer's fiduciary responsibility to the
client shall apply to the Limited License Legal Technician-client relationship to the same extent
as it would apply to an attorney-client relationship™).

RULE 5.8 MISCONDUCT INVOLVING LAWYERS AND LLLTS NOT ACTIVELY
LICENSED TO PRACTICE LAW

(2)-(b) [NO CHANGES]

Comment
Suggested Amendments to RPC Washington State Bar Association
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[1] [NO CHANGES]

[2] The prohibitions in paragraph (b) of this Rule apply to suspensions, revocations, and
voluntary cancellations in lieu of discipline under the disciplinary procedural rules applicable to

LLLTs. See Rules for Enforcement of Limited License Legal Technician EFEET Rulesfor

Enforcement o£ Conduct (RECELLLTC).
RULE 8.1 BAR ADMISSION AND DISCIPLINARY MATTERS

An applicant for admission to the Bar, or a lawyer in connection with an application for

reinstatement or admission to the Bar or a disciplinary matter involving a legal practitioner-bas

I:I:Iﬂ“—é«iseipl-inwma&e;, shall not:
(a)-(b) [NO CHANGES]

Comment

[NO CHANGES]
Suggested Amendments to RPC ' Washington State Bar Association
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Suggested Amendments to
LIMITED LICENSE LEGAL TECHNICIAN RULES OF PROFESSIONAL
CONDUCT (LLLT RPC)

Submitted by the Limited License Legal Technician Board

A. Name of Proponent:

Limited License Legal Technician (LLLT) Board
Staff Liaison/Contact:

Jean McElroy, Chief Regulatory Counsel
Washington State Bar Association (WSBA)

1325 Fourth Avenue, Suite 600
Seattle, WA 98101-2539 (Phone: 206-727-8277)

B. Spokesperson:
Stephen R. Crossland

- Chair of LLLT Board

P.O. Box 566 :

Cashmere, WA 98815 (Phone: 509-782-4418)
C. Purpose: These suggested amendments to the LLLT RPC are presented in
conjunction with suggested amendments to Admission and Practice Rule (APR) —28 and
related regulations and the Rules of Professional Conduct (Lawyer RPC). The
. suggested amendments to APR 28 and related regulations enhance the scope of the
LLLT Family Law Practice Area. The LLLT Board began discussing possible
enhancements to the domestic relations practice area in Iate‘ 2014 in response to
questions and concerns from law school professors who were teaching the LLLT
practice area classes. Students in the LLLT classes, practicing LLLTs, and lawyers who

work with LLLTs also raised several issues and offered ideas for ways in which the

domestic relations scope could be improved to allow LLLTs to prc_)vide a more cohesive

GR 9 Cover Sheet - Suggested Amendments to LLLT RPC ‘ Page 1



set of services to their clients. Therefore, the primary purpose of these ‘suggest‘ed
amendments to the LLLT RPC is to make ehanées necessary to implehent tﬁe
suggested amendments to APR 28 and related regulétiions.
Drafting Process
The LLLT Board is composed of lawyers in private préctice, practicing LLLTs, law-
school and paralegal educators, legal services proViders, members of the public, and
~ paralegal advocates. After developing the euggested amendments to APR 28 to
enhance the family law practice area, the LLLT Board requested WSBA staff take the
lead in drafting and recommending necessary amendments to the LLLT RPC in order to
align the LLLT RPC with suggested amendments to APR 28 and related regulations.
WSBA staff involved were Douglas Ende (Chief Disciplinary Counsel), Jean
McElroy (Chief Regdlatory Counsel), Jeanne Marie Clavere (Professional Responsibility
Couneel), Robert Henry (Assoeiate Director for Regulatory Services), Re‘nata de
Carvalho Garcia (Innovative Licensing Programs Manager), and Joe Terrenzio (Lirﬁited
License Legal Technician Program: Lead). The issues that caused the most discussion
were the following:
e The scope of an LLLT’s enhanced role as an advocate and as a
negotiator; |
e The interactions between an LLLT's-role in ad\}ising a pro se client and the
rules governingk communications with represented and unrepresented
parties; and |
"o The limitations on a‘n LLLT's communications with a tribunal under the

enhanced scope of practice.
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As in the original drafting of the LLLT RPC, the LLLT RPC mirror the Lawyér
RPC with only slight modification. When a Lawyer RPC does not apply in the LLLT
context, the rule is reserved. The LLLT Board reviewed successive drafts of the
suggested amendments to the LLLT RPC and offered critiques and feedback
throughout the process before approving the final suggested amendments to the LLLT.
RPC at the December 14, 2017, LLLT Board meeting. The LLLT Board also presented
these changes to the Board of Governors in January 2018. The following describes the
LLLT Board’s suggested amendments to the LLLT RPC.
Throughout

In order to prevent ongoing or future changes to the LLLT RPCs, the suggested
amendments would remove large blocks of text copied from APR 28 and replace them
with specific or general references to APR 28 and related régulations.
- Preamble and Scope |

In paragraph 2, the suggested amendments would remove language stating that
an LLLT is not authorized to act as advocate or negotiator. A new clause would be |
added, stating that to the extent an LLLT is allowed to éct as an advocate or as a
" negotiator under APR 28, an LLLT acts in the best interest of the client.
LLLT RPC 1.0B Additional Terminology

In (c), the suggested amendments clarify the definition of a lawyer. The former
definitiqn stated only that a lawyer was a person who held a license to practice law in
any United States jurisdiction. In Washington, LLLTs, limited practice officers, and
lawyers hold licenses to practice law, therefore requirihg further clarification in the

definition of the term “lawyer” in the Washington LLLT RPC. The amended definition
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matches the definition of lawyer in the suggested amendments to APR 28.

The suggested amendments to subsection (e) would remove the phrase
"Iicénsed under APR 28” from the definition of legal practitioné_r because the reference
to APR 28 already exists in the definition of an LLLT.

The suggested amendments to subsection (f). would remove the final sentence
stating that an LLLT does not represent a clieﬁt in court proceedings or negotiations to
match the definition in the suggested amendments to APR 28. T_.he. sentence that would
be remoVed relates to scope rather than a definition of an L'LLT.

The suggested amendments to subsection (g) would correct tHe name and
acronym for the Rules for Enforcement of Limited License Legal Technician Conduct.
LLLT RPC 1.2 Scope of Representation and Allocation of Authority between
Client and LLLT

The suggested amendments to 1.2(a) would add an additional sentence stating
thata LLLT shall abidé by a .c‘:Iient’s decision whether to settle a matter. This addition
helps clarify that the client, not the LLLT, has decision making authority\in a séttlement -
negotiétion.

In comment 2, the suggested amendments would remove the first sentence
statihg that negotiation is prohibited. The second sentence would be rephrased to align
A with the suggested amendments to APR 28.

In Qomment 4, the suggested amendments would clarify an LLLT’s obligétions
when an issue is outside of the authorized scope of practice. In comment 5, a reference
to APR 28(G)(2) would be correctéd to APR 28(G)(1).

In corhm_ent 6, a reference to APR 28(G)(5) would be corrected to APR 28(G)(3).
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The_suggested amendrﬁents to comment 7 would remove and reserve it because
the comment is inaccurate and duplicative of the APR428(G)(4) siénature requirement
without discussing any professional responeibility matters. |
LLLT RPC 1.5 Fees |

In comment 4, a reference to APR 28(G)(3) would be corrected to APR28(G)(2).
The final sentence referencing comment 2 to Rule 1.2 would be removed because it is
unnecessary.

In comment 5, a reference to APR 28(G)(3) would be corrected to APR28(G)(2).
LLLT RPC 1.8 Conflict of Interesti Current Clients: Specific Rules

The suggested amendments to comment 3 would remove the first sentence
stating that LLLTs may not advocate for or appear in court on behaif of a client because
LLLTs will be permitted to accompany and assist clients at certain hearings if the
suggested amendments to APR 28 are adopted.

The suggested amendments to comment 4 would clarify that an LLLT’s scope of
practice does not include aggregate settlements.

LLLT RPC 1.15A Safeguarding Property

Suggested amendments to subsection (i) would correct references to the
ELLLTC or refer to the ELCV when the referenced provision does not exist in the
ELLLTC. |
LLLT RPC 1.16 Declining or Termination Representation -

| Suggested amendments to comment 1 would match thle suggested amendments
to APR 28 allowing LLLTs to accompany and assist clients before tribunals. It also

would clarify that LLLTs represent pro se clients and accordingly, LLLTs would not file a
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notice of appearance.
LLLT RPC 1.17 Sale of a Law Practice

In subsectiqn (d), the suggested amendments would change “legal and LLLT

 fees” to “fees.”

Suggested amendments to comment 2 would explain that a firm of only LLLTs
cannot purchase a law practice that would require they provide ser\)ices beyond their
authorized scope of practice. |
LLLT RPC 2.3 [Reserved]

Suggested amendments to comment 1 would match the suggested amendments
to APR 28 allowing LLLTs to communicate a client’s position to a third party. They
would also clarify that an LLLT should refer to the Lawyer RPC for guidance if a third
party evaluation comes up in the LLLT’s scope of pr*acticé.'

LLLT RPC 3.1 Advising and Assisting Clients in Proceedings Before a Tribunal

The suggested amendments in subsection (a) would add the word “engage” to
clarify that the rule applies to the LLLT’s own behavior before a tribunal.because LLLTs
will be permitted. to accompany énd assist clients at‘certain court hearings if the
suggested amendments to APR 28 are adopted.

The suggested amendments to' subsection (a)(6) would add the valid exception
for disobeying an obligation under the rules of a tribunal to be consistent with the
Lawyer RPC. |

| The suggested amendménts to comment 1.are meant to address an LLLT's role
as an advocate under the enhancéd scope of practice in the suggested amendments to

APR 28.
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Comment 2 would be deleted becauée it will no longer apply under the enhanéed
scope of practice if the suggested amendments to APR 28 are adopted.

Comment 3 would be renumbered as comment 2, and the reference for Title 3 of
the Lawyer RPC would be rephrased for clarity.
LLLT RPC 3.6-3.9 [Reserved]

The numbers in the comments would reflect the changes to the suggested
amendments to the comments in LLLT RPC 31 |
LLLT RPC 4.1 Truthfulness in Statements to Others

Comment 2 would be deleted because the cémment repeating the signature
requirement in APR 28(G) is unnecessary.
LLLT RPC 4.2 Communication with Person Representéd by Lawyer

The suggested amendments to comment 1 would delete sentences 6 and 7 and
the final clause of sentence 5 because they would no longer be accurate under the
enhanced scope of practice in the suggested amendments to APR 28.
LLLT RPC 4.3 Dealing with Person Not Represented by Lawyer

Subsection (b) would be deleted because it would no longer be accurate under
the enhanced scope of practice in the suggested amendments to APR 28.

Because_(-b) would be deleted, comment 2, which had discussed (b), would be
deletéd and reserved.

In comment 3, the final sentence would be deleted because it would no longer be
accurate under the suggested amendments to APR 28.

In comment 4, th.e first sentence would be deleted because it would no longer be

accurate under the suggested amendments to APR 28.
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LLLT RPC 5.4 Professional Independence of an LLLT

In several places, “non-LLLT” would ‘be rewritten to eliminate use of the
exclusionary and awkward term “non-LLLT’;.

Comrﬁent 2 would be rephrased to make it more active language.

LLLT RPC 5.5 Unauthorized Practice of Law

In comment 1, the reference to APR 28(H)(7) would be corrected fo
APR28(H)(6).

In comment 2, the word “prpgrams” wouid be deleted for consistency with other
- language referring to iimited licenses. “[N]onlawyeré” would be replaced wifh “limited
license practitioners” to éli_minate‘ use of the exclusionary and awkward term
“nonlawyers.” ‘

LLLT RPC 8.1 Licensing, Admission, and Disciplinary Matters | \

The rule’s name would be changed from ;‘Lirﬁited Licensure and Disciplinary
Matters” to “Licenéing, Admission, and Disciplinary Matters” to reflé‘ct the ﬁnified |
licensing, admissions, and disciplinary processes for all licenses to practice Iéw in
Washington. ’ o

The rule would be rewritten because LLLTs are now members of the WSBA.

In comment 1, the language highlidhting'that LLLTs are not admitted io the Bar
would be removed because it is no longer accurate. LLLTs are admitted to the practice
of law and are members of the WSBA. See APR 5(1) .and WSBA Bylaws Art. lil sec.
(1)(b). |
LLLT RPC 8.4 Misconduct

In (1), the references to thé LLLT RUIes for Enforcement of Conduct would be
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corrected to the ELLLTC.A
Conclusion

The LLLT Board voted unanimously to approve‘the sug‘gésted amendments to
the LLLT RPC for submission to the Washington Supremé Court at ifs December 14,
2017 meeting. The LLLT Board believes it is important that these éuggested
amendments to the LLLT RPC be adopted and effective together with the suggested
amendments to APR 28 and the Lawyer RPC as soon as 'possible. If adopted, the
suggested amendments to the LLLT RPC and suggested amendments to APR 28 will
be incorporated into the LLLT Family Law Practice Area Curriculum and will be tested
onthe LLLT Family Law Practice Area and Professional Responsibility Exams. A
mandatory contihuing legal education program will be developed to educate LLLT
candidates and currently licensed LLLTs about these changes and the impact on their
practices. The first LLLT Practice Area and Professional Responsibility Exams to test on
these amendments could be held in July 2019. |
D. Hearing: Because of the outreach conducted and input previously received by
the LLLT Board, a hearing is not requested.

E. Expedited Consideration: Expedited consideration is requested in order to

prevent delaying implementation of the necessary changes to LLLT education,
continuing legal education, and examinations. The LLLT’program’s goal is to provide

- much needed access to justice. Therefore, d‘elay of this program also causes continued
delay in providing relief to those in need of LLLT services.

F. Supporting Materials: In addition to the submission of the suggested

amendments to the LLLT RPC, a copy of the suggested amendments to APR 28 and -
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the Lawyer RPC are also included. The LLLT Board is also providing a sample of a Real
Property Disposition Form and the April 3, 2017 letter from the Court to the LLLT Board,

which stated, “A majority of the Court voted yes to expanding the family law area.”
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|[3]-[13] [NO CHANGES] - .,

SUGGESTED ANIENDMENTS TO LIMITED LICENSE LEGAL
TECHNICIAN RULES OF PROFESSIONAL CONDUCT

TITLE /
LIMITED LICENSE LEGAL TECHN ICIAN RULES OF PROFESSIONAL CONDUCT (LLLT]
RPC) | |

PREAMBLE

[1] [NO CHANGES]

[2] As a representative of clients within a limited scope, an LLLT performs various functions.
As advisor, an LLLT provides a client with an informed understanding of the client's legal rights
and obligations and explains their practical implications. As an evaluator, an LLLT acts by
examining a client's legal affairs and reporting about them to the client or to others. Whﬂe—an

o the extent an LLLT is

allowed to act as an advocate or as a negotiator under APR 28, an LLLT conscientiously acts in

the best interest of the client, and seeks a result that is advantageous to the client but consistent

with the requirements of honest dealings with others.

RULE 1.0B ADDITIONAL TERMINOLOGY

(a) "APR" denotes the Washington Supreme Court's Admission teand ?ractice Rules.

(b) [NO CHANGES]

(c) "Lawyer" denotes a person licensed as a lawyer and eligible to practice law in any United
States jurisdiction. | | | |

(d) [NO ACHANGES] |

(e) "Legal practitioner" denotes a lawyer or a limited license legal technician—ﬁeensed—uﬂdef
APR28.

® "Limited License Legal Technician" of "LLLT" denotes a person dualiﬁed by education,
training, and work -experience who is authorized to engage in the limited practice of law in

approved practice areas of law as specified by APR 28 and related regulations.—Fhe-EEET-does

Suggested Amendments to LLLT RPC Washington State Bar Association
Page 1 — January 19, 2018 : 1325 Fourth Ave - Suite 600
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(e "LLLTRECELLLTC" denotes the Washington Supreme Court's Rules for Enforcement

of Limited License Legal Technician Rules-forEnforeement-of Conduct.

(h) [NO CHANGES]

Comment

[NO CHANGES] » |

RULE 1.2 SCOPE OF REPRESENTATION AND ALLOCATION OF AUTHORITY
BETWEEN CLIENT AND LLLT |

(a) Subject to paragraphs (c), (d), and (g), an LLLT shall abide by a client's decisions
concerning the objectives of representation and, as required by Rule 1.4, shall consult with the
client as to the means by which they are to be pursued. An LLLT may take such action on behalf |

of the client as is impliedly authorized to carry out the representation. An LLLT shall abide by a

client’s decision whether to settle a matter.

(b) [NO CHANGES]

© An LLLT must limit the scope of the representation and provide disclosures informing a
potential client as required by these Rules and APR 28.

(d)-(g) [NO CHANGES]

Comment

[1] [NO CHANGES]

[2]
seope-ofan LLLT's-practice—See- APR28(H)-—Aeecordingly,pParagraph (a) was modified ﬁomA
the Lawyer RPC to exclude references to settlements-and criminal cases, and paragraph (d) was

modified from the Lawyer RPC to exclude (and therefore prohibit) an LLLT from discussing with
a client the legal consequences of any proposed criminal or fraudulent conduct and assisting a

client in deterrhining the validity, scope, meaning, or application of the law with respect to any

Suggested Amendments to LLLT RPC Washington State Bar Association
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such conduct. In circumstances where a client has engaged or may engage in conduct that the
LLLT knows is criminal or ﬁaudulent, the LLLT shall not provide services related to such
conduct and shall inform the clienf that the client should seek the services of a lawyer.

[3]  Unlike a lawyer, an LLLT may perform only limited services for a client. -Under-APR

28(3)3);-bBefore performing any services for a fee, an LLLT must enter into a written contract

with the client as required by APR 28(G)(2).;signed by-beth the-client-and the LLLT thatincludes

[4] Additional requirements concerning the authorized scope of an LLLT’s practice are

imposed by APR 28¢(F). An LLLT must ascertain whether the issue is within the defined
practice area for which the LLLT islicensed. If not, the LLLT shall not previde-theserviees
requiredrender any legal assistance on the issue and must infermadvise the client tothat-the-client

should seek the services of a lawyer. If the issue does lie within the defined practice area for

which the LLLT is licensed, then the LLLT is authorized to undertakerender the services that are

Suggested Amendments to LLLT RPC Washington State Bar Association
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[S] An LLLT must personally perfonn the authorized services for the client and may not

delegate those services to a person who is not either an LLLT or a lawyer. This prohibition,
however, does not prevent a person who is r}either an LLLT nor a lawyer from performing
translation services. APR 28(G)(21).

[6] An LLLT may not provide services that exceed the scope of the LLLT’s authority under
APR 28. If an issue arises for which‘t_he client néeds services that exceed the scope of the LLLT’s

authority, the LLLT must inform that client that the client should seek the services of a lawyer.

+

APR 28(G)(53).
Suggested Amendments to LLLT RPC ' Washington State Bar Association
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28(&5)5)[Reserved.]
[8] Certain conduct and services are specifically prohibited to an LLLT by APR 28(H).—In

RULE 1.5 FEES

[NO CHANGES]

Comment

[11-[3] [NO CHANGES]

[4] Unlike a lawyer, an LLLT is required by APR 28(G)(32) to enter into a written contract

with the cl'i\ent before the LLLT begins to perform any services for a fee that includes, among
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other things, identification of all fees and costs to be charged to the client for the services to be

performed. The provisions concering a flat fee described in (f)(2) of this Rule, if applicable,

should be included in that contract. The contract must be signed by both the client and the LLLT

before the LLLT begins to perform any services for a fee.—See—Geiﬁmeﬂt-[—Z—]—te-Rule—ITZ—fer—ethef
.. ] be included in ‘

[5]1 [NO CHANGES] _

RULE 1.8 CONFLICT OF INTEREST: CURRENT CLIENTS: SPECIFIC RULES

[NO CHANGES]

"| Comment

[1]-[2] [NO CHANGES]

[3] : LLLTs will have

no role in class action litigation and Rule 1.8(€)(2) is aceordingly.reserved in this Rule.
LLLT RPC 1.8(e) does not authorize activities that ate beyond the scope of the LLLT's
limited license. Nothing in Rule 1.8(e) is intended to prohibit lawyer members of a firm
with which an LLLT is associated from engaging in eonduct permitted by Lawyer RPC
1. 8(e)(2)

(4] Rule 1.8(g) is reserved. LLLTs afe—net—pefmitted—tedo not engage in the making of

aggregate settlements, or aggregated agreements as to guilty or nolo contendere pleas in

criminal cases. Nothing in Rule 1.8(g) is intended to prohibit lawyer members of a firm
with which an LLLT is associated from part101pat1ng in such settlements if permitted by
the Lawyer RPC.

[51-[9] [NO CHANGES]

LLLT RPC 1.15A SAFEGUARDING PROPERTY

(a)-(h) [NO CHANGES]

(®  Trust accounts must be interest-bearing and allow withdrawals or transfers without any

delay other than notice periods that are required by law or regulation and meet the requirements

Suggested Amendments to LLLT RPC v Washington State Bar Association
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of LI:LT—&EG]_EL_C 15.7(d) and LLLT—P:E&%.—?(e). In the exercise of ordinary prudence, an
LLLT may select any financial institution authorized by the Legal F oundatiqn of Washington
(Legal Foundation) under LELF-RECELC 15.7(c). In selecting the type of trust account for the
purpose of depositing and holding funds subject to this Rule, an LLLT shall apply the fbllowing
criteria:

(1)  When client or third-person fun&s will not produce a positive net return to the
client or third person because the funds are nominal in amount or expected to be
held for a short period of time the funds must be placed ina pooled interest-bearing
ﬁust account known as an Inter(;.st on Limited License Legal Technician's Trust
Account or JOLTA. The interest earned on IOLTA accounts shall be paid to, and
the IOLTA program shall bq administered by, the Legal. Foundation of
Washington in accordance with EEEF-RECELLLTC 15.4 and LLLT—P:EGM
15.7(e). i

(2)-(3) [NO CHANGES]

‘ (4)  The provisions of paragraph (i) do not reliegve an LLLT or law firm from any
'oblig.ation imposed by these Rules or the EEEFRECELLLTC.
Comment ’
[NO CHANGES]
LLLT RPC 1.16 DECLINING OR TERMINATING REPRESENTATION
[NO CHANGES]
Comment

[1] This. Rule was adapted from Lawyer RPC 1.16 with no substantive changes except to |

reflect that LELTs the limited scope of representation that an LLLT provides to pro se clients and

| that a LLLT does not enter a notice of appearance. are-not-authorized-to-represent-clients-in-court
| er-to-advecate-for-clients—For this reason, paragraph (c) is reserved-and-references-to-litigation

Suggested Amendments to LLLT RPC Washington State Bar Association
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omitted-from-this Rule. Otherwise, this RuleLawyer RPC 1.16 applies to LLLTSs analogously.

RULE 1.17 SALE OF LAW PRACTICE

An LLLT, firm of LLLTSs, or a law firm with which one or more LLLTSs are associated may
sell or purchase a law practice, or an area of law practice, including good will, if the
following conditions are satisfied:

(a)-(c) [NO CHANGES]

(d)  The legalfees-and LELT fees charged clients shall not be increased by reason of the sale.
Comment ‘ |

[1] [NO CHANGES]

[2] A law firm consisting solely of LLLT owners is not authorized to purchase a law practice

that includes client matters requiring provision of legal services outside the authorized LLLT

scope of practice or defined practice area(s). See APR 28 and related Regulations.

RULE 2.1 ADVISOR

[NO CHANGES]

Comment

[1] [NO CHANGES]

[2] This Rule and its requirement regarding the exercise of independent professional
judgment do not expand the limitations on the authorized scope of an LLLT’s practice under APR

28(H)-and related regulations.

RULE 2.3 [Reserved]
Comment

[1] Lawyer RPC 2.3 pertains to a lawyer providing an evaluation of a matter affecting a client

for the use of someone other than the client. Unlikelawyers; EEETs—are-not-authorized-to

AR a tha 1ent’ acitian—ta-third-nartie R
] 1l » O [} C3

Suggested Amendments to LLLT RPC o " Washington State Bar Association
Page 8 — January 19, 2018 1325 Fourth Ave - Suite 600
Seattle, WA 98101-2539




10
11
12
13
14
15
16
17
18

19

20

21

22

23

24

25

26

SUGGESTED AMENDMENTS TO LIMITED LICENSE LEGAL
TECHNICIAN RULES OF PROFESSIONAL CONDUCT

prohibited-by-APR28(H)(6)—If the need for an evaluation arises in an LLLT’s authorized scope

.| of practice under APR 28. an LLLT should look to Lawyer RPC 2.3 for guidance. Aceerdinghy

RULE 3.1 ADVISING AND ASSISTING CLIENTS IN PROCEEDINGS BEFORE A
TRIBUNAL
(a) In a matter reasonably related to a pending or potential proceeding before a tribunal, an
LLLT shall not engage, counsel a client to engage, or assist a client, in conduct involving:

(1)-(5) [NO CHANGES]

(6). knowingly disobeying an obligation under the' rﬁles of a tribunal_except for an

open refusal based on an assertion that no valid obligation exists; or

(7) [NO CHANGES]
(b) [NO CHNAGES]

Comment

[1] This Rule is substantially different from Lawyer RPC 3.1 because the role of the LLLTs

—In many instances,

an LLLT will be providing assistance to a client who is a party to a court proceeding. In providing

such assistance, an LLLT may be authorized within the scope of a specific practice area to

accompany and assist a pro se client in certain proceedings. Assistance may include responding

to factual and procedural questions from a tribunal. Fer-thisreason;—asAs a member of the legal
profession, an LLLT is ethically bound to avoid advising-er-assisting—a-client-in conduct that

Suggested Amendments to LLLT RPC Washington State Bar Association
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undermines the integrity of the adjudicative process or threatens the fair and orderly

(b)-of this Rule—Although less comprehensive than Title 3 of the Lawyeér RPC, the core Title 3

| principles incorporated into Rule 3.1 address the issues likely to be encountered by an LLLT,

with supplemental guidance available in the-eerrespending—Title 3 of the Lawyer RPC and

commentary thereto.

[32] Certain provisions of Title 3 of the Lawyer RPC—prev-'}sieﬂs, such as Lawyer as Witnessv
in Rule 3.7 and the Special Responsibilities of a Prosecutor in Rule 3.8,‘ do not apply to LLLTs.
In these instances, the corresponding LLLT RPC has beeﬁ reserved. Rules 3.6 aﬁd 3.9 represent
ethical issues that would rarely if ever arise in the context of an LLLT’s limited-scbpe
representation. Accordingly, these provisions have been reserved as well, though guldance 18
avallable in the correspondmg Lawyer RPC in the event that such an ethical dilemma does arise

in an LLLT representation.
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RULE 3.6
[Reserved]
Comment |
[1] See Comment [32] to Rule 3.1.
RULE 3.7
[Reserved]
Comment
[1] See Comment [32] to Rule 3.1.
LLLT RPC3.8
[Reserved]
Comment
[1] See Comment [32] to Rule 3.1.
LLLT RPC 3.9

‘| [Reserved]

Comment

[1] See Comment [32] to Rule 3.1.

RULE 4.1 TRUTHFULNESS IN STATEMENTS TO OTHERS
[NO CHANGES]

Comment

[1] [NO CHANGES]

RULE 4.2 COMMUNICATION WITH PERSON REPRESENTED BY LAWYER

[NO CHANGES]
Suggested Amendments to LLLT RPC Washington State Bar Association
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Comment

[1] A person who has chosen to be re;;resented by a lawyer should be. protected agﬁinst
possible overreaching by another lawyer. See Lawyer RPC 4.2 and Comments to that rule. Rule
4.2 extends to LLLTs the prohibitién on communicating with a person represented 'by a lawyer.
This Rule differs from Lawyer RPC 4.2 in that the prohibition is absolute. While a lawyer may
be permitted to communicate directly with a person who is represented by another lawyer with

the other lawyer’s consent, or if authorized to do so by law or court order, there are no exceptions

to the prohibition as it applies to LLLTs;-because-any-such-communication-would putan LT

nacition A aveanding ha Iy N arl a__ N ha 3 y o nde ADD QT
a2y d d H

RULE 4.3 DEALING WITH PERSON NOT REPRESENTED BY LAWYER

(@) Indealing on behalf of a client with a person who is not represented by a lawyer, an LLLT
shall not state or imply that the LLLT is disinterested. ‘When the LLLT knows or reasonably
should know that the unrepresented person misunderstands the LLLT's role in the matfer, the
LLLT shall make reasonable efforts to correct the misunderstanding. The LLLT shall not give
legal advice to an unrepresehted person, other than the advice to secure the services of another

legal practitioner, ifthe LLLT knows or reasonably should know that the interests of such a person

are or have a reasonable possibility of being in conflict with the interests of the client.

Comment
Suggested Amendments to LLLT RPC - Washington State Bar Association
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[1]  TParagraph(a)-of this Rule was adapted from Lawyer RPC 4.3 with no substantive

changes and applies to LLLTs analogously.

LLLT may have occqsion to
communicate directly with a nonparty who is assisted by another LLLT. A risk of unwa‘rranted
intrusion into a privileged relationship may arise when an LLLT deals with a person who is
assisted by ‘another LLLT. Client-LLET comrriuniéations, however, are privileged to the same
extent as client-lawyer communications. See APR 28(K)(3). An LLLT’s ethical duty of
confidentiality further protects the LLLT client’s righ;[ to confidentiality in fchat professional
rélationship. See LLLT RPC 1 .6(a).v When dealing with a person who is assisted by another LLLT,
an LLLT must respect these legal rights that ﬁrotect the client-LLLT relationship.
RULE 5.4 PROFESSIONAL INDEPENDENCE OF ANLLLT
(@) AnLLLT or LLLT firm shall not share legal fees with anyone who is not an nes-LLLT,
except that: '

(1)-(2) [NO CHANGES]

3) an LLLT or LLLT firm may inciude nea-LLLT employees who are not LLLTs in

a compensation or retirement plan, even though the plan is based in whole or in
part on a profit-sharing arrangement; and

(4)-(5) [NO CHANGES]

Suggested Amendments to LLLT RPC N Washington State Bar Association
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() AnLLLT shall not form a partnership with a-nen-EEETFanyone who is not an LLLT if any
of the activities of the partnership consist of thei practice of law. |

(c) [NO CHANGES]

(d) An LLLT shall not practice with or in the form of a professional cOrpofation or association
authorized to practice law for a profit, if: |

€)) a aen-LLLTperson who is not an LLLT owns any interest therein, except that a

fiduciary representative of the estate of an LLLT may hold the stock or interest of
the LLLT for a reasonable time &uﬁng administration;

(2)  a person who is not an LLI Taen-EEET is a corporate director or officer (other

than as secretary or treasurer) thereof or occupiés the position of similar

responsibility in any form of association other than a corporation; or

?3) a person who is not an LLLTaes-EEET has the right to direct or control the
professional judgment of an LLLT.
Comment

[1] This Rule was adapted from Lawyer RPC 5.4 with no substantive changes except to

change references to a “nonlawyer” to “person who is not an LLLTnen-EEET” to avoid.

confusion. It applies to LLLTs analogously.

[2] Netwithstanding Rule 5.4 does not prohibit; lawyers and LLLTs may-from sharinge fees
and forming business structures to the extent permitted by Rule 5.9. :

RULE 5.5 UNAUTHORIZED PRACTICE OF LAW

[NO CHANGES] |

Comment

[1]  Lawyer RPC 5.5(a) expresses the basic prohibition on a legal practitioner pfacticing law
in a jurisdiction where that individual is not specifically licensed or otherwise authorized to
practice law. It reflects the geﬁeral notion (enforced through criminal-legal prohibitions and

other law) that legal services may only be provided by those licensed to do so. This limitation on
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the ability to practice law is designed to protect the public against the rendition of legal services
by unqualified persons. See Comment [2] to Laiwyer RPCS.S.

As applied to LLLTs, this principle should apply with equal force. An actively licensed
LLLT should practice law as an LLLT only in ai jurisdiction where he or she is licensed to do so,
i.e., Washington State. An LLLT must not practice law 1n a jurisdiction where he or she is not
authorized to do so. Unless and until other juﬁsdictions authorize Washington-licensed LLLTs

to practice law, it will be unethical under this Rule for the LLLT to provide or attempt to provide

- |legal services extraterritorially. Relatedly, it is unethical to assist anyone in activities that

constitute the unauthorized practice of law in any jurisdiction. See also APR 28(H)(#6)

(prohibiting an LLLT from providing services to a client in connection with a legal matter in
another state unless permitted by the laws of thét state to perform the services for the client).

[2] LaWyer RPC 5.5(b) through (d) define the circumstancés in which lawyers can practice in
Washinth)n despite being unlicensed here. For example, lawyers actively licensed elsewhere
niay provide services on a temporary basis in Washington in association with a lawyer admitted
to practice here or when the lawyer's activities "arise out of or are reasonably related to the
lawyer's practice in_ his or her home jurisdiction." These provisions also'recognize that certain
non-Washington-licensed lawyers may practiée here on more than a temporary bgsis (e.g.,
lawyers providing services authorized by federal law), and otherwise prohibit non-Washington-

licensed lawyers from establishing a systemati(; and continuous presence in Washington for the

‘practice of law.

Ve
14

These provisions are, at this time, unnecessary in the LLLT RPC because there are no

limited licenses programs-in other jurisdictions tantamount to Washington's LLLT rules and no

need to authorize nonlawserslimited license practitioners in other jurisdictions to practice law in
Washington, either temporarily or on an ongoing basis. For this reason, paragraphs (b) through

(d) are reserved.
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RULE 8.1 LIMITED LICENSURELICENSING, ADMISSION, AND DISCIPLINARY

MATTERS

An applicaht foran LLLT licenseﬁmi%éd—lieeﬂsure or an LLLT in connection with an

application for }mﬁed—heensufeeprelnstatementapphea&eﬂ or —er—admlsswn to the Barlawyer's

bar-admissien; or a disciplinary matter 1nvolv1ng a legal practitionerin-eonnection-with-alawyer

or LLLT disciplinary-matter, shall not:
(a)-(b) [NO CHANGES]

Comment

[1] This Rule was adapted from Lawyer RPC 8.1 with no substantive changes.-exceptte

EEET)— This Rule applies to LLLTs analogously.

RULE 8.4 MISCONDUCT

It is professional misconduct for an LLLT to:

(a)-(k) [NO CHANGES]

()] violate a duts; or sanction imposed by or under the LLHPREGELLLTC in connection
with a disciplinary matter; including, but not limited to, the duties catalogued at LELF
RECELLLTC 1.5;

(m)-(0) [NO CHANGES]

Comment
[NO CHANGES]
Suggested Amendments to LLLT RPC Washington State Bar Association
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TRUTHFULNESS IN STATEMENTS TO OTHERS;
LLLT RPC 4.2—COMMUNICATION WITH
PERSON REPRSENTED BY LAWYER; LLLT RPC
43—DEALING WITH PERSON NOT
REPRESENTED BY LAWYER; LLLT RPC 5.4—
PROFESSIONAL INDPENDENCE OF A LLLT;
LLLT RPC 5.5 UNAUTHORIZED PRACTICE OF
LAW; LLLT RPC 8.1—LICENSING, ADMISSION,
AND DISCIPLINARY MATTERS; LLLT RPC 8.4—
MISCONDUCT
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FILED

The Washington State Supreme Court Limited License Legal Technician Board

recommended suggested amendments to APR 28—Limited Practice Rule for Limited License



Page2 - AMENDED
ORDER RESCINDING ORDER NO. 25700-A-1246 AND REPUBLISHING SUGGESTED
AMENDMENTS TO APR 28 FOR COMMENT

Legal Technicians. The amendments were considered by the Court on October 31, 2018, and
adopted by a majority vote with the filing of Order No. 25700-A-1246 on November 1, 2018.
Subsequently, on November 15, 2018, the Court determined by a majority vote that, due to
significant formatting errors in the publication of the rule amendments, the rule should be
rescinded and republished as a proposed rule for comments.

Now, therefore, it is hereby

ORDERED:

(a) The adoption of amendments to APR 28 in Supreme Court Order No. 25700-A-
1246 is hereby rescinded effective immediately.

(b) Pursuant to the provisions of GR 9(g), the correctly formatted suggested
amendments as attached hereto are to be published for comment in the Washington Reports,
Washington Register, Washington State Bar Association and Administrative Office of the
Court's websites on December 18, 2018.

(c) The purpose statement as required by GR 9(e), is published solely for the
information of the Bench, Bar and other interested parties.

(d) Comments are to be submitted to the Clerk of the Supreme Court by either U.S.
Mail or Internet E-Mail by no later than February 1,2019. Comments may be sent to the
following addresses: P.O. Box 40929, Olympia, Washington 98504-0929, or

supreme(@courts.wa.gov. Comments submitted by e-mail message must be limited to 1500

words.
%
DATED at Olympia, Washington this Y% day of N om\;@/, 2018.

For the Court

il humst, €Q -

CHIEF JUSTICE]




GR 9 COVER SHEET

Regardlng Amendments to
ADMISSION AND PRACTICE RULES (APR) 28, APR 28 APPENDIX
REGULATIONS OF THE APR 28 LIMITED LICENSE LEGAL
TECHNICIAN BOARD, RULES OF PROFESSIONAL CONDUCT (RPC)
AND
LIMITED LICENSE LEGAL TECHNICIAN RULES OF PROFESSIONAL
CONDUCT (LLLT RPC)

Purpose: The court originally ordered amendments to these rules, with original GR 9
cover sheets, published for comment at the June 2018 en banc administrative
conference. Original proposed amendments were published in 190 Wn.2d Proposed 21-
57. Following notice and comment, a majority of the Court adopted those proposed
amendments in Supreme Court Order No. 25700-A-1246. On November 21, 2018, a
majority of the court voted to rescind Supreme Court Order No. 25700-A-1246 due to
errors in the version that was published and determined that the corrected suggested
,amendments would be published for comment with a description of the substantive
corrections only. The proposed amendments have been reformatted to include necessary
corrections. This Cover Sheet is prepared by the court and contains a description of the
substantive differences between the proposed amendments published at 190 Wn.2d
Proposed 21-57, and the proposed amendments published today.

APR 28(B)(4) -
The omltted Iast sentence Ihe4ega4—teehn+e|an—dees—net—Fepresent—the—el+ent—m—eeuFt

te—a—p#e—ee—ehen!e is mcluded and stncken through

APR 28(F)
Corrected strike through and underlines to reflect correct proposed addltlons and
deletions according to existing language.

APR 28(F)(5) .
Corrected the word “side” to * party

" APR 28(G)(2)
The unchanged language of subsection (2) is included because subsection (2)(a) is
modified.

APPENDIX APR 28(G)(3)
- Omitted subsection (G)(3) is included but unchanged.

GR 9 Cover Sheet - Suggested Amendments to APR 28, APR 28 Appendix Regulations, RPCs,
and LLLT RPCs Page 1



APPENDIX APR 28 REGULATION 2(B)(1)(c)
The addition of “parentage or paternity” is underlined.

APPENDIX APR 28 REGULATION 2(B)(2)(d)
Qualified Domestic Relations Order replaces “QDRO” the first time the acronym is used.

APPENDIX APR 28 REGULATION 2(B)(3)
Corrected the errant strike through to APR(H}T.

APPENDIX APR 28 REGULATION 2(B)(3)(b)(viii) '
Changed the replacement of demestic with committed.

RPC 1.0B Washington Comments
Removed underline and incorporated existing language “(1-3)".

RPC 1.17 Comment
Removed underline from the title “Comment”.

RPC 1.17 Comment 19
Removed underline from the word “sale” as it is existing language.

RPC 4.3 Comment '
Removed underline from the title “Comment”. Changed references to the section to reflect
“Comment” and “Additional Washington Comment” sections. :

RPC 5.8 Comment
Replaced underlined “Washington Comment” with “Comment” as existing language.

RPC 8.1 Comment
Removed underline from the title “Comment”.

LLLT RPC PREAMBLE
Added back the words “AND SCOPE” as existing language.

LLLT RPC 1.16 Comment 1 |
Corrected strike through and underlines to reflect correct proposed additions and
deletions according to existing language.

LLLT RPC 1.17
The unchanged language prior to subsectlon (a)is included.

‘GR9 Cover Sheet - Suggested Amendments to APR 28, APR 28 Appendix Regulatlons RPCs,
and LLLT RPCS _ Page 2



GR 9 COVER SHEET

Suggested Amendments
ADMISSION AND PRACTICE RULES (APR) 28

Limited Practice Rule for Limited License Legal Technicians

Submitted by the Limited License Legal Technician Board

A. Name of Proponent:

Limited License Legél Technician (LLLT) Board
Staff Liaison/Contact; _

Jean McElroy, Chief Regulatory Counsel
Washington State Bar Association (WSBA)

1325 Fourth Avenue, Suite 600
- Seattle, WA 98101-2539 (Phone: 206-727-8277)

B. Spokesperson:

Stephen R. Crossland

Chair of LLLT Board

P.O. Box 566 » :

Cashmere, WA 98815 (Phone: 509-782-4418)

C. Purpose:

The primary purpose of the suggesfed amendments is to enhance the scope of
the Limited License Legal_ Technician (LLLT) domestic relations practice area in order to
improve the LLLT’s ability to render efﬁcient and effective legal servicés td pro ée
clients.

These suggested amendments will enable LLLTs to better serve their clients by
allowing LLLTs toAprovide a wider range of services and more support in the courtroonﬁ.
This more cohesive set of services will help LLLTs provide much needed access to
legal services, guidance, and advice to low and moderate income pro se clients. The

suggested amendments have been discussed and reviewed at length and are designed
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to enhance the existing domestic relaticns practice area consistent with client needs
,va‘nd the intended role of LLLTs as legal practitioners.

The LLLT Board began discussing pcssible enhancements to the domestic
relations practice area in late 2014_ in response to questions and concerns ‘from law
school professors who were teaching the LLLT practice area classes. Students in the
LLLT classes, practici\ng LLLTs, and lawyers who work with LLLTs also raised several -
issues and offered ideas for ways in which the donwestic relations scope could be
improved to allow LLLTs to provide a more..cqnesive set of services to their clients.

The Family Law Advisory Workgroup of the LLLT Board was charged with
discussing these questions and offering recommendations to the LLLT Board regarding
the possible ways in which the scope of practice could be adjusted. The Family Law
Advisory Workgroup‘ includee members of the Board (including family Iayv lawyers),
other family law practitioners, lawyers who practice in other legal areas, and a practicing

LLLT. The Family Law Advisory Workgroup worked collaboratively with several of the
| law professcrs teaching the'family law practice area classes as well as solicited further
information from practicing LLLTs. Throughout 2016 and the beginning of 2017, the
| workgroﬁp studied the issues and prO\rided recommendations to the LLLT Board. The -
LLLT Board approved the suggested amendments in early 2017 and presented
information generally describing the lntended enhancements to the domestlc relations
scope of practice to the Supreme Court on March 8, 2017, and to the Board of
Governors on May 19, 2017.

The LLLT Board posted the suggested amendments on the Washington State

Bar Association (WSBA) website and solicited comments between May and July 2017.
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Over 30 comments wére received from lawyers, LLLTSs, at least 6ne client of a LLLT, a
firm employing a LLLT, a member of the Board of Bar Examineré,, the King County Bar
Association Family Law Section, a member of the WSBA Family Law Section Executive
Committee, the Northwest Justice Project, and members of the public. On August 16,
2017, the Family Law Advisory Workgroup reviewed the comments submitted,
discussed all comments that posed specific drafting questions or suggestions in detail,
and modified and refined the suggested amendments where it deemed nécessary. .The
modifications were also responsive to the i‘nformal feedback received from the Access
to Justice Board's Rules Committee. At its August 17, 201 7, meeting, thevLLLT Board
approved the suggested amendments as n:10dified by the Family Law Advisory
Workgroup. |

. The following describes each suggested amendment and the amendment’s
purpose and inténded effect: | | \
APR 28(B)

The BOard suggests an administrative amendment to APR 28(B)(1) to correct the
referencé to the “Admission to .Practice Rules” to the “Admission and Practice Rules.” |
The Board's suggested amendment to APR 28(B)(4) sfrikes a phrase relating to the
current prohibition on LLLTs attending court proceedings, which“would be modified by
.these suggestéd amendments. The nature of a LLLT’s client being “pro se” is preserved
in APR 28(F), Scope of Practice-Authorized by Limited Practice Rulé, rather than
including it in the definition of an LLLT.

APR 28(F)

The Board has suggested several administrative amendments to the first _
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paragraph of APR 28(F)._Thé amendments are designed 't'o unify the terminology used
in the introduction to APR '28,‘ repeating phrases such as “render legal assistance” and
reinforcing that the LLLT is providing limited legal assistance to a pro se client. The
amendmenfs would also clarify that LLLTs have an affirmative duty to inform clients to
seek the services of a‘ lawyer when an issue outside of their scope of practice has been
| identified. In APR 28(F)‘(3), a.further clarification of the LLLT’s duties to clients with
respect to filing and service of documents was added, stating specificélly that the LLLT
may both advise and éssist clients in correctly filing and serving documents.

The suggested amendments would delete the words “from the opposing side”

from APR 28(F)(5) in order to delineate that LLLTs may review documents or exhibits

—~—

provided to the client from any source, not only from the opposing side. .The suggested
amendment to what will be APR 25(F)(10) is_ grammatical, changing “a client” to -“thé
~ client” in order to create consiste_ncy with the other paragraphs in the subsection. The
suggested chénge to what will be APR 28(F)(11) is semantic, changing “documents” to
,“récords” in order to .b/etter describe the list of records thaf follows. |

APR 28(F)(12)'and (13) are new suggested subsectioﬁs that relate to‘ fhe
enhancémehts to the LLLT scope of practice. New APR 28(F)(12) suggests that LLLTs
be pérmitted to communicaté or negotiate with the opposing party or.t.he pa‘rty’s : |
representative regarding procedural matters. New APR}-28(F)(13) suggests that LLLTs
be permitted to negotiate the client’s legal ﬁghts or'responsibilifies provided thét the |
client has given written _cons‘ent defining-thve parameters of the negotiation. LLLTs and
Iawyers for the opposing party have reported that significant barriers to efficient case:

administration are imposed by the current restriction that LLLTS must not communicate
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with anyone other than the élieﬁt regérding the subject matter of the répresentaﬁ'on.

LLLTs have encountereddifﬁcult-ies instructing their clients about how to ihdepend_ently |
accomplish various rhihisterial-activities such as rescheduling hearing dates, confirming
service addresses, and informihg opposing parties when an issué Wi't_h their pleadings
has been identified. The LLLT Board believes that communication rega.rding procedural
matters should be allowed in order to increase efficienéy of the servi-ces LLLTs provide
to their clients. \

The new subsection APR 28(F)(14) would provide that additional types of legal -
~ assistance not otherwise prohibited generally by APR 28 could be authorized by
regulations relating to the scope of practicé permitted within a specific practice area.
This would allow LLLTs to provide certain legal assistance necessary for a particular
approved practice area but that lmay not be needed, justified, of wise to include within
the scbpe of éll approved practice areés. |
APR 28(G)

Three amendments to APR 28(G) have been suggested. The first Would delete
the words “appear 6r” from'APR' 28(G)(2)(a) in ordef to coordinate this subsection wifh
suggested amendments td the domestic rélations scope of pr_acticé in Regulation 2(B).
The second suggested émendrhent in the Same p_aragra,ph -woul'd reinforce that LLLTs
must Iodk to the specific regulation regarding their praétice area’ to fully comlprehend
their scope of practice. -

The third suggested amendment in APR 28(G)(4) would preserve the LLLT’s
obligation to sigh documents and pleadings they prepare while allowing an exception fOr

LLLTSs assisting a client or a third party in preparing a declaration or sworn statement.
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Requirihg LLLTs to sign the sworn statement of anqther person deviates from comfnon
practice among lawyers when prépafing declarations for signature by a client or third .

| party. | | |

APR 28(H)

The suggested émendments to APR 28(H) would unify thé amendments to the
dOrﬁestic relations scope in Regulation 2 with the permitted action‘s under the LLLT
license. The suggested amendment to APR 28(H)(5) would reinforce that to understand
the entirety of the séope of prac,:ti'ce for a licensed LLLT, one must look to the specifié
practice area regulation.

. The suggested amendments to APR 28(H)(6) would allow LLLTs to negotiate
with the opposing party or t.héir.representative when the client has defined the scope of
the negdtiation prior to its onsét; The current prohibition against LLLTs negotiating for
their clients has frequently resulted in situations where the LLLT must schedule
hearings regarding issues thét coulld likely be negotiated, thereby using substantially
more of the parties’ and the court’s time and unnecessarily increasing the cost of the
representatibn. Addifionally, LLLT clients who are in the midst of a difficult dissolution,
custody battle, or domestic violence dispute may'find themselves in the posiﬁon of
being contacted by their spouse or abuser when it would be iﬁ their best interést to have
a third party act as the mediator or contact person. Also significantly, a number of
lawyers for opposing parties have reported that they. would prefer to negotiate with a
legal professional rather than a pro se layperson who is emotionally'i_nvolved in the -
outcome 6f the issue. For LLLTs who are multilingual, being able to negotiate with

opposing parties would also allow them to-maximize essential services to. clients who
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may not speak English but do speak the éame language(s) as the'LLLT.
The suggested additions of what would be APR 28(H)(8) and (9) would move |
| prohibitions that previously existed in the LLLT domestic relations scope regulat_ibn to
this subsection because these restrictions shbuld éppl)\i to all LLLTs, regardless of
approved bractic.e_area. |
APR 28 Regulation 2(A)
" In APR 28 Regulation _2(A), the suggested amendments are purely adminiétrative
and would align'the‘ étyle with other portions of APR 28.
APR 28 Regulation 2(B)
| APR 28 Regulation 2(B) provides)a detéiled treatment of the scope of the LLLT
domestic relations practice. The suggested amendments to APR 28 Regulation 2(B)(1)
would modify the permitted scope of practice by including all parenting plan
modificationé and nohparental custody actions. For p(otectioﬁ orders, the LLLT family
. law scope of practice is currently limited to domestic violence actions only. The -
suggested amendments would édd other brotection or restraining orders arisiﬁg from a
domestic relations case in addition to thercurrent domestic violence protection orders.
- Additionally, the suggested amendments reOrganized the listing of the permitted actions
to be roughly sequential from primary actions through modifications and ofher related
actions. N |
Currently, LLLTs are permitted to help clients with uncontested parentiné plan
modifications but may not advise or assist clients regarding contested major parenting
plan modifications unless the terms have been agreed to by the parties before the onset

of the representation. Because of the existing prohibition in APR 28 Regulation 2(B),

GR 9 Cover Sheet - Suggested Amendments to APR 28 ' . Page 7



{
clients have not beeh able to obtain advice from the LLLT on the reievant issues that

will be before the cogrt for determination et an adequate cause hearing. Under the
eui'rent provisions, therefore, the client must attempt to pegotiate the terms of .major
parenting plan modifications without receiving advice from the LLLT as the client
prepares to argue the issues. The LLLT Board recommends tiiat LLLTs be permitted to
assist with all major modiiication cases up to the point of the adeduate cause hearing,
and thus, suggests removing the phrase “when the terms are agreed to by the parties.”
‘The LLLT Board also suggests that LLLTs be permitted to assist with
nonparerital custody cases up to tiie point of the adequete cause hearing. Tens of
thousands of childr_en in Washington live with a guardian other than a parent. Very few
of these guardians have legal custody, which eausee complex problems with access to |
| medical, educational, and housing services. C_hild in Need of Services cases and
dependencies are commonly resolved through nonpare‘ntal custody with reIatives and
family friends, who often cannot afford to hire an attorney. Additionally, nonparental
custoidy matters are accomplished through the use of pattern forms which LLLTs can be
trained to use competently. Permitting LLLTs to assist with these matters would | |
promote judicial efficiency by helping pro se parties navigate this aspect of the legal
system. |
The first paragraph of APR 28 Reguiation 2(B)(2) contains suggested stylistic
_ am'endment_s. It also would clarify that a domestic relations LLLT may provide legal
services specified by the Regulation. The suggeeted amendments to APR 28
Regulation é(B)(Z)(a) are grammatical. |

In APR 28 Regulation 2(B)(2)(b), fhe suggested substantive amendments would
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. permit an LLLT to provide services related to the division of real'f)roperty. In the current’
text-of APR 28, there is an absolute prohibition in Régulation 2(B)(3)Xi) a_gainst dividing

| real property. This restriction was originally called into quesfion by the professors and
students participating in thé LLLT family law practice area classes. Practicing LLLTs
reported that clients experienced significant barriers because of the LLLTs' inability to
divide the fémily home 'as“ part of the legal process.

In response to these issues, the LLLT Boérd suggeststhat LLLTs be allowed to
assist with gathering information on the value and potential encumbrances on a home,
as clients are often unable to independently find the information necessary for the court‘
to evaluate~'the value of their real property assets". The LLLT Board also suggests that
LLLTs be éllowed to advisé and assist with division of single family residential real
properfy in which the parties have equity of up to twice the homestead exemption
(currently $125,000; see RCW 6..13.630). This would allow two parties who own é home
together to potentially divide the equity in the home and preserve their maximum |
exemption if either party files for bankruptcy at a later date. The homeste?d exemption
is set by the Ieglislature and adjusted periodically according to economic factors.

Real property divisién was prohibited by the LLLT Board when inifially
contemplated because there were concerns about being able to adequately address the
_ topic in the practice area curriculum. The family Iéwv professors and the Family Law
.Ad\‘/isory Workgroup of tHé LLLf Board waked togéther to address this issue. Thé
professors and Workg.roup believe that it would be poséiblé to teach LLLTs how to
divide single family residential real property using the current fahily law forms because

- the mandatory forms were designed, in large part, to be able to be compléted by pro se -
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litigants. The LLLT Board has developed a checklist for LLLTs to use when dividirig
property; a sample is enclosed. The checklist collects important information about the
disposition of the property, liens, éncumbrahces, and remedies in the case of default.
The family Iaw’ professors' plan to revise the existing LLLT family law edu-catio'n
curriculum to allow LLLTs to capably perform this limited scobé of real estate division.

APR 28 Regulation 2(B)(3)(c)(i) currently prohibits LLLTs from advising clients -
. about or dividing retirement assets using a suppiémental order, incIudiﬁg all defined
benefit ‘plahs and defined contribution plans. The family law piofessors and the Famibly
Law Advisory Workgroup belieye this prohibition is too restrictive. Under suggested _
APR 28 Regulation 'B(2)(c) and (d), LLLTs would be permitted to advise as to retirement
asset allocation for specified retiremerit plans and include Iahguage in a decree
describing how QDROs (qualified domestic relations orders) or supplemental orders are
to be preparéd. LLLTs would continue to be prohibited from preparing the actuai QDRO
or supplemental order dividing retirement assets. |

Suggested APR 28 Regulation 2(B)('2)'(e) addreéses LLLT participation in}
alt‘ernative'dispute resolution _proceedirigs éna suggested subsection 2(B)(2)(f) would
specifiéally allow LLLTs to accorhpény, assist, and cdnfer with their pro se clients at -
depositions. Alternative dispute r_esolutiori _(suéh as mediation, arbitration, or settlement
conferencés) is mand'ateq in contesteci fanjily law cases in Washingtdn State; it would
be a significant hélp to clients and to the court system to permit LLLTs to assist w'ith
mediations in family law cases. Professors ‘and praétitioners on the Family Law Advisory
Workgroup noted that sehding a client into fhe mediation without support—when that-

person may or may not understand the nature of the process or the finer details of the
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case—would likely set‘u.p the client for failure. The current prohibition was initially
designed to ‘align with the prohibition on negotiation. If the suggested amendment
removing the prohibition against negotiation in APR 28(H)(6) is adobted, the Board
believes there would be no reason to restrict LLLT .participatibn in alternative dispute
resolution proceedings. l

Similarly, suggested subsection 2(B)(2)(f) would allow an LLLT to accompany the
pro se client at a depositioh. The LLLT would not take or defend the deposition and
Would not make objections. The LLLT could provide advice and explain questions and
their impact to the client during breaks.

Suggested subéection 2(B)(2)(g) would allow LLLTs té present agreed orders, |
uncontgsted orders, default orders, and accompanying documents. Today, paralegals
and legal assistants without a license to practice Iaw are permitted to appear at ex paﬁe

calendars to presént orders for entry in- most counties in Washington. When a court
denies entry of ex par\te orders there is no record (transcript, clerk’s notes, or recording)
for an LLLT to rely upon to determine why the orders were not entered if the client does
not understand' or cannot properly convey a court’s reasoning. The LLLT risks sending a
client béck to court without fully resolving the issue(s) that caused the initial denial.
Permitting an LLLT to present orders fdr ex parte entry on behalf of the client would
ensure that the client's cése will be properly finalized and provides assurance for the
'LLLT that documents bearing their signature have been properly handled.

Suggested subsection 2(B)(2)(h) wb'uld allow LLLTs to accompany and assist
their pro se clients at certain heérings and respond to diréct quéstions from the court or

‘tribunal regarding factual and procedural issues only. The LLLT could not represent the
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client like a lawyer would. The permitted hearings would be prifna'rily motion hearings,
as well as administrative child sdpport hearings. Subsection (h)(i) would allow LLLTs to
acéompany and assist clients at hearingAs related to domestic violence proteétion orders
and other protection or restraining orders érising from a domestic relatiéns case. Tﬁe
~ current prohibition against participating in court proceedings has presented significant
barriers to the LLLTs’ ability to provide efficient servicés to clients. LLLTs report that
mistakes made by clients at .hear,ings, such as incorrectly answering quéstions from the
judge due to a lack of undersfanding of legal terminology, handing tHe court the wrong
~ suggested 'order, and not understanding orders from the court or court procedures, are
negatively impacting the cases by cauéing unnecessary confuéibn, repetition, and
delays. |

The amendments fo the main paragraph of APR 28 Regulation 2(B)(3) and
subectioné (a) and (b)(i) and (b)(ii) are grammatical. Substantive amendments regarding
the division of real estate and re_tirement assets can be .found in (b)("iii). This améndment
would clarify that division-or conveyance of formal business -entities, commercial
property, or residential propérty would be’prohibfte'd exbept as permitted in Regulation
© 2(B)2)(b). |
Regulétion 2(B)(3)(b)(iv) is a new subsection containing the current prohibition on
LLLTs préparing QDROs and Sl:lpplemental orders dividing retirement assets.

The LLLT Board suggests rer;loving' what is currently Reguléti\dn 2(B)(3)(b)(iv) '
because criminal no contéct orders are entered by prosecutors and therefore LLLTs
would not be able to enter them even if permitted to do so. Other protection orders

currently prohibited in Regulation 2(B)(3)(b)(iv) would also be removed by this
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amendmeht because other amendments would permit LLLTs to render these forms of
IeQaI assistance if they arise from a domestic relations case.

The new suggested subsection (ix) would permit LLLTs to render legal
_assis’gance with nonparental custody matters and majo'r"parenting blan modifications
through the adequate cause hearing, unles'e the terms ere egreed to by the p'erties or
one party defaulte, in which case there is no prohibition. |

The new suggested subsection (b)(xi) would prohibit LLLTs from providing legal
assistance with objections or responses in contested relocation actions.

- The suggested deletions of eubsecfions (d) and (e) relating to the taking of a
. deposition and responding to or initiating an appeal haVe been moved to general
prohibitions under APR 28(H).
APR 28 Regulation 3(C) ' v

If the suggeeted amendments are adopted, changes to the domestic relations
scope of practice will reqkuire curfently licensed LLLTSs receive additional_ treining about
- the enhancements outlined in the suggested amendments. The LI;LT Board intends to
create and offer mandatory centinuing legal education to accomplish this. The LLLT
.Board wiII. provide notice of the supplemenfal education requirement and the deadlihe
for completion of the requirerﬁent toLLLT candi:dates.and currently licensed LLLTs.
Conclusion

The Court adopted the LLLT license in order to prO\)ide greatef public aecess to
trained and licensed legal professionals within an approved area of law and proscribed
scope of practice. This new and innovative‘mo'del has drawn netice throughout the

country and the world. Educators, Board members, and newly practicing LLLTs have
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had the opportunity to critically examine fhe’ LLLT.service model and to observe how the
initial fo,rmulafion of the domestic relations scope of practice impabted clients. Based oh
those observations _and an examination of the Iic;ense to date, the LLLT Board believes
these suggested amendments will serve to enhance public access to the legal sys'terﬁ in
Washington and will allow LLLTs to providé more combrehensive services to pro se
clients in need of_ legal assistance in family ‘Iav.v. These sug’geste'd amendments are
presented along with correspondind suggested amendments to the LLLT Rules 6f

- Professional Conduct énd the Rules of Professional Conduct for lawyers that are
ﬁecessaw to implement the suggested amendments to APR 28. The LLLT Board
requests the Court addpt all the suggested amendmentS»tothher. |

D. Hearing: Because of the outreach conducted and input previously received by.
‘the LLLT Board, a hearing is not requested. |

E. Qpedited_Consideration: Expedited consideration is requested in order to

promote the effective practice of licensed LLLTs and aligh the curriculum of the next-
cohort of LLLT students. -

F. Supporting Material: In addition to the submission of the sUggeéted ‘

amendments to APR 28, a copy of the suggested amendments to the LLLT RPC and
the Lawyer RPC are included. The LLLT Board is also providing a sample of a Real
Property Disposition Form and the April 3‘, 2017 Iettef from the Court to the LLLT Board,

which stated, “A majority of the Court voted yes to expanding the family law area.”
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SUGGESTED AMENDMENTS TO-APR 28

TITLE

ADMISSION Ai\ID PRACTICE RULES (APR)

RULE 28. LIMITED PRACTICE RULE FOR LIMITED' LICENSE LEGAL
TECHNICIANS |

A. Pﬁrpose.

[NO CHANGES]

B. Definitions. For purposes of this rule, the follewing deﬁnitioﬁs will apply:

(1)--(3) [NO CHANGES] | |

(4) “Limited License Legal Technician” (LLLT) means a person qualified by education, training

and work experience who is authorized to engage in the limited practice of law in approved

practice areas of law as specified by this rule and related regulations. Thelegal-technician-does

(5)-(10) [NO CHANGES]

C‘. Limited License Legal Technician Board

[NO CHANGES]

D. [Reserved.]

E. [Reserved.]

F. Scope of Practice Authorized by Limited Practice Rule. The Limited License Legal
Technician shall ascertain whether the issue is within the defined practice area for which the

LLLT is licensed. It if is not, the LLLT shall not render any legal a351stance pfe’ﬂde-the-semees

required on this issue and shall advise inform the client to that-the-elient-should seek the services

of a lawyer. If the issue is within the defined practice area, the LLLT may render the following

limited legal assistance to a pro se client undertake the following:
(1)-(2) [NO CHANGES]

| (3) Inform the client of and assist with applicable procedures for proper service of process and

Suggested Amendments to APR 28 ' Washington State Bar Association
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SUGGESTED AMENDMENTS TO APR 28

| filing of legal documents;

(4) [NO CHANGES]

(5) Review documents or exhibits that the client has received-frem-the-oppesingparty; and
explain them to the client;

(6)-(7) [NO CHANGES]

(8) Draft letters setting forth legal opinions that are intended to be read by persons other than the
client;,—énd ' _ | g

(9) Ddraft documents beyond what is permitted in paragraph (6), if the work is reviewed and
approved by a Washington lawyer; | |

(109) Advise thea client as to other documents that may be necessary to the client's case, and
explain how such addltlonal documents or pleadings may affect the client's case;

(110) Assist the client in obtaining necessary documents-or records such as birth, death, or

marriage certificates.

(12) Communicate and negotiate with the opposing party or the party’s representative regarding

procedural matters, such as setting court hearings or other ministerial or civil procedure matters;

(13) Negotiate the client's legal rights or responsibilities provided that the client has given

written consent defining the parameters of the negotiation prior to the onset of the negotiation;

and

(14) Render other types of legal assistance when specifically authorized by the scope of practice

regulations for the approved practice area in which the LLLT is licensed.

G. Conditions Under Which A Limited License Legal Technician May Provide Services

(1) [NO CHANGES] .\ ‘

(2) Prior to the performance of the services for a fee, the Limited License Legal Technician shall
enter into a -written contract with the client, signed by both the client and the Limited License
Legal Technician, that includes the following provisions:

(a) An explanation of the services to be performed, including a conspicuous statement that the

Suggested Amendments to APR 28 Washington State Bar Association
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Limited License Legal Technician may not appear-er represent the client in court, formal
administrative adjudicative proceedings, or other formal dispute resolution process or negotiate
the client's legal rights or responsibilities, unless permitted under GR 24(b) or specifically

authorized by the scope of practice regulations for the approved practice area in which the LLLT

is licensed;

-1 (3) [Unchanged.]

(b)-(g) [NO CHANGES]
(4) A document prepéred by an LLLT shall include the LLLT's name, signature, and license

number beneath the signature of the client. LLLTSs do not need to sign sworn statements or

declarations of the client or a third party, and do not need to sign documents that do not require a

signature by the client, such as information sheets.

H. Prohibited Acts.

In the course of dealing with clients or prospective clienté, a Limited License Legal Technician
shall not: |

(1)-(4) [NO CHANGES]

(5) Represent a cliént in court proceedings, formal administtative adjudicative proceedings, or

other formal dispute resolution procesé, unless permitted by GR 24 or specifically authorized by

the scope of practice regulations for the approved practice area in which the LLLT is licensed;

(67) Provide services to a client in connection with a legal matter in another state, unless

permitted by the laws of that state to perform such services for the client;
(78) Represent or otherwise provide legal or law related services to a client, except as permitted

by law, this rule, or associated rules and regulations;

(8) Conduct or defend a deposition;

Suggested Amendments to APR 28 : : ‘Washington State Bar Association
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SUGGESTED AMENDMENTS TO APR 28

(9) Initiate or respond to an appeal to an appellate court; and

- [ (109) Otherwise violate the Limited License Legal Technician Rules of Professional Conduct. '

L.-0.

[NO CHANGES]

APPENDIX APR 28. REGULATIONS OF THE APR 28 LIMITED LICENSE LEGAL

| TECHNICIAN BOARD

REGULATION 1. [RESERVED.']

REGULATION 2. APPROVED PRACTICE AREAS--SCOPE OF PRACTICE
AUTHORIZED BY LIMITED LICENSE LEGAL TECHNICIAN RULE

In each practice area in which an LLLT is licensed, the LLLT shall comply with the provisions
defining the scope of practice as found in APR 28 and as described herein.

A..Issues Beyond the Scope of Authorized Practice. _

(1)-(4) [NO CHANGES]

After an issue beyond the LLLT's scope of practice has been identified, i.f the client enéages a
lawyer with respect to the issue, then an LLLT may prepare a document related to the issue only
if a lawyer acting on behalf of the c_lieﬂt has proVideﬂ appropriate documents and written

instructions for the LLLT as to whether and how to proceed with respect to the issue. If the client

‘does not engage a lawyer with respect to the issue, then the LLLT may prepare documents that

relate to the issue if:

¢5)-.tFhe client informs the LLLT how the issu¢ is to be detemlined and instrlicts the LLLT how
to complete the relevant portions of the document, and _

€)= aAbove the LLLT’s signature at the end of the document, the LLLT inserts a statemént to
the effect that.the' LLLT did not advise the ciierit with respect to any issue outside of the LLLT’s |
scope of practice and cpmpleted any portions of the document with respect to any such issues at |

the direction of the client.
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 SUGGESTED AMENDMENTS TO APR 28

B. Domestic Relations.

1. Domestic Relations, Defined. For the purposes of these regulatiohs, domestic relations shall
include only the following actions: (a) divorce and dissolutionehild-suppertmeodification-actions,
(b) parenting and supportdisselutien-aetions, (c) parentage or paternitydemestic-violence-actions;
exeept-as-prohibited by-Regulation 2B¥3), (d) child support modificationeemmitted-intimate
clationship-actions-only-as-they pertain-to-parenting-and-suppertissues, (¢) parenting plan
modificationlegal separation-actions, (f) domestic violence protection ordersmajor-parenting-plan

by-the ELLT, (g) committed intimate relationships only as they pertain to parenting and support
issues-minor-parenting plan-modifieations, (h) legal separationparenting and-supportactions, (i)
nonparental and third parts; custodypaternity-aetions, and (j) other protection or restraining orders
arising from a domestic relations case, and (k) relocation-actions;-execeptas-prohibited by
Regulation2B(3).

2. Scope of Practice for LLLTs--Domestic Relations. LLLTs licensed in domestic relations may

renderprevide legal services to clients as provided in APR 28(F) and this regulation, except as

prohibited by APR 28(H) and Regulation 2(B)(3).

(a) Unless an issue beyond the scope arises or a prohibited act would be required, LLLTs may
advise and assist clients &th(—l—)—te initiatinge and responding to actions and related2)regarding
motions, discovery, trial preparation, temporary and final ordérs, and modifications of orders.

(b) LLLT legal services regarding the division of real property shall be limited to matters where

the real property is a single family residential dwelling with owner equity less than or equal to

twice the homestead exemption (see RCW 6.13.030). LLLTs shall use the form for real property

division as approved by the LLLT Board.

(c) LLLTs may advise as to the allocation of retirement assets for defined contribution plans with

Suggested Amendments to APR 28 _ Washington State Bar Association
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SUGGESTED AMENDMENTS TO APR 28

a value less than the homestead exemption, and as provided in United States Internal Revenue

Code (IRC) sections 401a, 401k, 403b. and 457: and Individual Retirement Accounts as set forth

in IRC section 408.

(d) LLLTs may include language in a decree of dissolution awarding retirement assets as

described in APR 28 Regulation 2(B)(2)(c) when the respondent defauits, when the parties agree

on the award or when the court awards the assets following trial, The award language in the

decree shall identify (1) the party responsible fdr having the qualified domestic relations order

(ODRQ) or supplemental order prepared and by whom, (2) how the cost of the QDRO or

supplemental order preparation is to be paid., (3) by what date the QDRO or supplemental order

must be prepared, and (4) the remedy for failure to follow through with preparation of .the QDRO

or supplemental order.

(¢) LLLTs may prepare paperwork and accompany and assist clients in dispute resolution

proceedings including mediation, arbitration, and settlement conferences where not prohibited by

the rules and procedures of the forum.

() LLLTs., when accompanying their client, may assist and confer with their pro se clients at

depositions.

(g) LLLTs may present to a court agreed orders, uncontested orders, default orders, and

accompanying documents;

(h) LLLTs, when accompanying their client, may assist and confer with their pro se clients and

respond to direct questions from the court or tribunal regarding factual and procedural issues at

the hearings listed below: ‘

i. domestic violence protection orders and other protection or restraining orders arising from a

domestic relations case:

ii. motions for temporary orders, including but not limited fo temporary parenting plans, child

support, maintenance. and orders to show cause;

iii. enforcement of domestic relations orders;

Suggested Amendments to APR 28 Washington State Bar Association
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SUGGESTED AMENDMENTS TO APR 28

iv. administrative child support;

v. modification of child support;

vi. adequate cause hearings for nonparental custody or parenting plan modifications;

vii. reconsiderations or revisions;

viii. trial setting calendar proceedings with or without the client when the LLLT has confirmed

the available dates of the client in writing in advance of the proceeding.

3. Prohibited Acts. In addition to the prohibitions set forth in APR 28(H), in the course of

rendering legal services todealing-with clients or prospecfive clients, LLLTs licensed to practice
in domestic relations:

a. shall not render legal services torepresent more than one party in any domestic relations

matter;

b. shall not renderprevide legal services in:

i. in-de facto parentage-er-nenparental-eustody actions; and
ii. actions that involveif25 U.S.C. chapter 21, the Indian Child Welfare Act of 1978, or chapter -

13.38 RCW, the Washington State Indian Child Welfare Act;-applies-to-the-matter;
hall 1o st ol ling:

iii. division or conveyance of ewned-real-estate; formal business entities, commercial property.

or residential real property except as permitted by Regulation 2(B)erretiremnent-assets-that

iv. preparation of QDROs and supplemental orders dividing retirement assets beyond what is

prescribed in Regulation 2(B)(2)(4);

V. any retirement assets whereby the decree effectuates the division or the implementation of the

division of the asset:

viit. bankruptcy, including obtaining a stay from bankruptcy;

vii. disposition of debts and assets, if one party is in bankruptcy or files a bankruptcy during the

Suggested Amendments to APR 28 . Washington State Bar Association
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pendency of the proceeding, unless: (a) the LLLT's client has retained a lawyer to repfesent
him/her in the bankruptcy, (b) the client has consulted with a lawyer and the lawyer has provided
written instructions for the LLLT as to whether and how to proceed regarding the division of

debts and assets in the domestic relations proceeding, or (c¢) the bankruptcy has been discharged;

viii. jeintly-acquired-committed-intimate relationship-property issues in committed domestie

intimate relationship actions;

¥ix. major parenting plan modifications_and nonparental custody actions beyond the adequate

cause hearing unless the terms arewere agreed to by the parties or one party defaults-befere-the

, ey ‘o by the LLLT:

X¥it. the determination of Uniform Child Custody Jurisdiction and Enforcement Act issues under
chapter 26.27 RCW or Uniform Interstate Family Support Act issues under chapter 26.21A
RCW unless and until jurisdiction has been resolved; |

wiixi. objections orresponses in contested relocation actionsebjeetions-to-relocation-petitions;

ions; and

ixii. final revised parenting plans in relocation actions except in the event of default or where the

terms have been agreed to by the parties.

REGULATION 3: EDUCATION REQUIREMENTS FOR LLLT APPLICANTS AND
APPROVAL OF EDUCATIONAL PROGRAMS

An applicant for admission asan LLLT shall satisfy the following education requirements:
A. Core Curriculum.

[NO CHANGES]

B. Practice Area Curriculum

Suggested Amendments to APR 28 Washington State Bar Association
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[NO CHANGES]

C. Required Supplemental Education. The LLLT Board has discretion to require all LLLTSs to

complete supplemental education in order to maintain their licenses due to changes in the

permitted scope of practice for LLLTs. The LLLT Board shall provide notice to LLLTs of the

supplemental education requirement and the deadline for completion of the requirement,

allowing at least 12 months to complete the required supplemental education. LLLTs may be

administratively suspended pursuant to the procedures set forth in APR 17 if they fail to comply

with the supplemental education requirements by the stated deadline.

[NO CHANGES]
REGULATION 4- 20

[NO CHANGES]
Suggested Amendments to APR 28 Washington State Bar Association
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" GR 9 COVER SHEET

Suggested Amendments to
RULES OF PROFESSIONAL CONDUCT (RPC)

Submitted by the Limited License Legal Technician Board

A Name of Proponent:

Limited License Legal Technician (LLLT) Board
Staff Liaison/Contact:

Jean McElroy, Chief Regulatory Counsel
Washington State Bar Association (WSBA)

1325 Fourth Avenue, Suite 600
Seattle, WA 98101-2539 (Phone: 206-727-8277)

B. _Sgokesgerson: _

Stephen R. Crossland

Chair of LLLT Board

P.O. Box 566 -

‘Cashmere, WA 98815 (Phone: 509-782-4418)

C. Purpose:

These suggested amendments are presented in conjunction with suggested
amendments to Admission and Practice.RUIe (APR) 28 and related regulations and the
Limited License Legal Technician (LLLT) Rules of Professional Conduct (LLLT RPC).
The suggested amendments to APR 28 enhance the scbpe of the LLLT Family Law
practice area. The LLLT Board begén discussing possible enhancements to the
domestic relations practice area in late 2014 in respbnse to queétions and concerns'
from law school professors who were teaching the LLLT practice area classes. Students
in the LLLT classes, practicing LLLTs, and lawyers who work with LLLTs also raised

several issues and offered ideas for ways in which the domestic relations scope could
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be‘ improved to allow LLLTs to provide a more cohesive set of services to théif clients.
The suggested amendments to the LLLT RPC make necessary changes to élign with
the suggested amendments to APR 28. Therefore, the primary purpose of these
suggested amendments to the Rﬁles of Professional Conduct (Lawyer RPC) is to align
the Lawyer RPC with the suggested amendlments t‘o' APR 28 and the corresponding
suggested amendments to the LLLT RPC to ensure consistency and accuracy across
all three sets of rules.

As with the suggested amendments to the LLLT RPC, the LLLT Board requested
that Washington State Bar Association (WSBA) staff draft and recommend necessary
amendments to the Lawyer RPC in order to align the Lawyer RPC with the suggested
amendments to the LLLT RPC. [n addition, WSBA staff presented the suggested
amendments to the WSBA’s Committee on' Professional Ethics (CPE) in December
2017. The CPE approved of the suggested amendments énd the LLLT Board
subsequently approved these suggested amendments at its January 2018 meeting.
The LLLT Board also presented these changes to the Board of Governors in January
2018. The following describes the LLLT Board’'s suggested_ amendments to the Lawyer
RPC.

Lawyer RPC 1.0B

In 1.0B(b), definition of legal practitioner, the suggested amendments would
remove “licensed under APR 28" to be consistent with the definition in the suggested
amendments to APR 28 and the LLLT RPC. |

In 1.0B(c), definition of limited license legal technician, the suggested‘

amendments would remove the final sentence because it is no longer accurate under-
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the suggested amendments to APR 28. The removed sentence relates to the LLLT
scope of practice (found in APR 28(F)) rather than a definition of an LLLT.
Lawyer RPC 1.17

The suggested amendments to comment 19 would remove the description of
'when an LLLT cannot purchase a law practice because the current language is not
correct in all circumstances. The substance of that sentence would be rewritten and
included in the suggested amendments to the LLLT RPC as a new comment 2 to LLLT
RPC 1.17. A new reference to that comment would be added to this comment 19.
Lawyer RPC 4.3

The suggested amendments to comment 6 would remove language saying that
LLLTs shall not negotiate because it will be permitted under certain conditions if the
suggested amendments to APR 28 are adopted.
Lawyer RPC 5.8

The suggested amendments to comment 2 would correct the reference to the
Rules for Enforcement of Limited License Legal Technician Conduct (ELLLTC);
Lawyer RPC 8.1

The suggested amendments to RPC 8.1 would better reflect the unified
admissions, licensing, and disciplinary processes for all license types in Washington
now that LLLTs and limited practice officers (LPOs) are members of the WSBA.
Throughout

References to specific subparts of APR 28 would be removed and replaced with

a general reference to APR 28 or a reference to APR 28 and related regulations. This
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allows the Lawyer RPC to remain accurate even if specific provisions of APR 28
change.

Conclusion

The LLLT Bogrd believes \it is important that these suggested ahendments to the

| Lawyer RPC be adopted and effective together with the suggested amendments to APR
28 and the LLLT RPC as soon as possible. If adopted, the suggested amendments to
the Lawyer RPC, LLLT RPC, and APR 28 will be incorporated into the LLLT family law
pracﬁce area curriculum and will be tested on the LLLT family law practice area and
professional responsibility exams. A mandatory continuing legal education program will
be developed to educate LLLT candidates and .currently licensed LLLTs about thesé
chénges and fhe impact on their practices. The first LLLT family law bractice area and
professional responsibility exams to test on these amendments could be held in July
2019. -

D. - Hearing: Because of the outreach conducted and input previously received by
the LLLT Board, a hearing is not requested.

E. Expedited Consideratiqn: Expedited consideration is requested in order to

prevent delaying implementatioq of the necessary changes to LLLT educafion,
continuing legal education, and examinations. The goal of the LLLT Iibense is to provide
much needed access to justice. Therefore, delay of these ameﬁdments also causes
continued deléy in providing relief to those in need of LLLT services.

F. Supporting Materials: In addition tovthe submission of the suggested |

émendments to the Lawyer RPC, a cdpy of the suggested amendments to APR 28 and

the LLLT RPC are also included. The LLLT Board is also providing a sample of a Real
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Property Disposition Form and the April 3, 2017 letter from the Court to the LLLT Board,

which stated, “A majority of the Court voted yes'to expanding the family law area.”
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SUGGESTED AMENDMENTS TO -
RULES OF PROFESSIONAL CONDUCT

TITLE ' .
RULES OF PROFESSIONAL CONDUCT (RPC)
RULE 1.0B ADDITIONAL WASHINGTON TERMINOLOGY
(a) [NO CHANGES]
(b) “Legal practitioner” denotes a lawyer or a limited license legal technicianlicensed-under
APR28.
(¢) “Limited License Legal Technician” or “LLLT”‘ denotes a person qualified by education,

training, and work experience who is authorized to engage in the limited practice of law in

approved practice areas of law as specified by APR 28 and related regulations.—The-LEETdoes

(d)-(e) [NO CHANGES]
Washington Comments (1-3)
[1]-[2] [NO CHANGES]
[3] LLLTs are authorized to engage in the limited practice of law in explicitly defined areas.
Unlike a lawyer, an LLLT may perfonﬁ only limited services for a client. See-APR28I)-H-
A lawyer who interacts with an LLLT about the subject matter of that LLLT’s representation or
who interacts with an otherwise pro se client represented by an LLLT should be aware of the
scope of the LLLT’s license and the ethical obligations imposed on an LLLT by the LLLT RPC.

See APR 28F)-(H); Appendix-APR 28 Regulation2and related fg'gglationsj LLLTRPC1.2,1.5,
4.2,4.3. Seealso RPC 5.10.

RULE 1.17 SALE OF LAW PRACTICE
(a)-(d) [NO CHANGES]
Comment '

[1]-[18] [No Changes]
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Regulation-2—Censequently;-There are some restrictions on a lawyer’s ability to sell a law

practice to an LLLT when the legal services provided are outside the scdpe of the LLLT’s

practice. As such, a lawyer may not participate in or facilitate saeh a sale that is in violation of

LLLT RPC 1.17. See LLLT RPC 1.17 cmt. [2]; RPC 8.4(f)(2).

RULE 4.3 DEALING WITH PERSON NOT REPRESENTED BY A LAWYER
[NO CHANGES]
Comment
[17-[2] [Unchanged.]
Additional Washington Comments (3-6)
[3]-[4] [Unchanged.]
[5] For purposes of this Rule, a person who is assisted by an LLLT is not represented by a
lawyer and is an unrepresented person..See APR 28(By4).
[6] When a lawyer communicates with an LLLT who represents an opposing party about the

subject of the repreéentation, the lawyer should be guided by an understanding of the limitations

imposed on the LLLT by APR 2, related Regulations(H)(6)-{an-LELTshall-net—“negotiate-the

or-convey-to-the-client the position-of another-party™ and the LLLT RPC. The lawyer should

‘further take care not to overreach or intrude into privileged information. APR 28(K)(3) (“The

Washington law of attorney-client privilege and law of a lawyer's fiduciary responsibility to the
client shall apply to the Limited License Legal Technician-client relationship to the same extent
as it would apply to an attorney-client relationship™).

RULE 5.8 MISCONDUCT INVOLVING LAWYERS AND LLLTS NOT ACTIVELY
LICENSED TO PRACTICE LAW

(2)-(b) [NO CHANGES]

Comment
Suggested Amendments to RPC Washington State Bar Association
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[1] [NO CHANGES]

[2] The prohibitions in paragraph (b) of this Rule apply to suspensions, revocations, and
voluntary cancellations in lieu of discipline under the disciplinary procedural rules applicable to

LLLTs. See Rules for Enforcement of Limited License Legal Technician EFEET Rulesfor

Enforcement o£ Conduct (RECELLLTC).
RULE 8.1 BAR ADMISSION AND DISCIPLINARY MATTERS

An applicant for admission to the Bar, or a lawyer in connection with an application for

reinstatement or admission to the Bar or a disciplinary matter involving a legal practitioner-bas

I:I:Iﬂ“—é«iseipl-inwma&e;, shall not:
(a)-(b) [NO CHANGES]

Comment

[NO CHANGES]
Suggested Amendments to RPC ' Washington State Bar Association
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Suggested Amendments to
LIMITED LICENSE LEGAL TECHNICIAN RULES OF PROFESSIONAL
CONDUCT (LLLT RPC)

Submitted by the Limited License Legal Technician Board

A. Name of Proponent:

Limited License Legal Technician (LLLT) Board
Staff Liaison/Contact:

Jean McElroy, Chief Regulatory Counsel
Washington State Bar Association (WSBA)

1325 Fourth Avenue, Suite 600
Seattle, WA 98101-2539 (Phone: 206-727-8277)

B. Spokesperson:
Stephen R. Crossland

- Chair of LLLT Board

P.O. Box 566 :

Cashmere, WA 98815 (Phone: 509-782-4418)
C. Purpose: These suggested amendments to the LLLT RPC are presented in
conjunction with suggested amendments to Admission and Practice Rule (APR) —28 and
related regulations and the Rules of Professional Conduct (Lawyer RPC). The
. suggested amendments to APR 28 and related regulations enhance the scope of the
LLLT Family Law Practice Area. The LLLT Board began discussing possible
enhancements to the domestic relations practice area in Iate‘ 2014 in response to
questions and concerns from law school professors who were teaching the LLLT
practice area classes. Students in the LLLT classes, practicing LLLTs, and lawyers who

work with LLLTs also raised several issues and offered ideas for ways in which the

domestic relations scope could be improved to allow LLLTs to prc_)vide a more cohesive
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set of services to their clients. Therefore, the primary purpose of these ‘suggest‘ed
amendments to the LLLT RPC is to make ehanées necessary to implehent tﬁe
suggested amendments to APR 28 and related regulétiions.
Drafting Process
The LLLT Board is composed of lawyers in private préctice, practicing LLLTs, law-
school and paralegal educators, legal services proViders, members of the public, and
~ paralegal advocates. After developing the euggested amendments to APR 28 to
enhance the family law practice area, the LLLT Board requested WSBA staff take the
lead in drafting and recommending necessary amendments to the LLLT RPC in order to
align the LLLT RPC with suggested amendments to APR 28 and related regulations.
WSBA staff involved were Douglas Ende (Chief Disciplinary Counsel), Jean
McElroy (Chief Regdlatory Counsel), Jeanne Marie Clavere (Professional Responsibility
Couneel), Robert Henry (Assoeiate Director for Regulatory Services), Re‘nata de
Carvalho Garcia (Innovative Licensing Programs Manager), and Joe Terrenzio (Lirﬁited
License Legal Technician Program: Lead). The issues that caused the most discussion
were the following:
e The scope of an LLLT’s enhanced role as an advocate and as a
negotiator; |
e The interactions between an LLLT's-role in ad\}ising a pro se client and the
rules governingk communications with represented and unrepresented
parties; and |
"o The limitations on a‘n LLLT's communications with a tribunal under the

enhanced scope of practice.
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As in the original drafting of the LLLT RPC, the LLLT RPC mirror the Lawyér
RPC with only slight modification. When a Lawyer RPC does not apply in the LLLT
context, the rule is reserved. The LLLT Board reviewed successive drafts of the
suggested amendments to the LLLT RPC and offered critiques and feedback
throughout the process before approving the final suggested amendments to the LLLT.
RPC at the December 14, 2017, LLLT Board meeting. The LLLT Board also presented
these changes to the Board of Governors in January 2018. The following describes the
LLLT Board’s suggested amendments to the LLLT RPC.
Throughout

In order to prevent ongoing or future changes to the LLLT RPCs, the suggested
amendments would remove large blocks of text copied from APR 28 and replace them
with specific or general references to APR 28 and related régulations.
- Preamble and Scope |

In paragraph 2, the suggested amendments would remove language stating that
an LLLT is not authorized to act as advocate or negotiator. A new clause would be |
added, stating that to the extent an LLLT is allowed to éct as an advocate or as a
" negotiator under APR 28, an LLLT acts in the best interest of the client.
LLLT RPC 1.0B Additional Terminology

In (c), the suggested amendments clarify the definition of a lawyer. The former
definitiqn stated only that a lawyer was a person who held a license to practice law in
any United States jurisdiction. In Washington, LLLTs, limited practice officers, and
lawyers hold licenses to practice law, therefore requirihg further clarification in the

definition of the term “lawyer” in the Washington LLLT RPC. The amended definition
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matches the definition of lawyer in the suggested amendments to APR 28.

The suggested amendments to subsection (e) would remove the phrase
"Iicénsed under APR 28” from the definition of legal practitioné_r because the reference
to APR 28 already exists in the definition of an LLLT.

The suggested amendments to subsection (f). would remove the final sentence
stating that an LLLT does not represent a clieﬁt in court proceedings or negotiations to
match the definition in the suggested amendments to APR 28. T_.he. sentence that would
be remoVed relates to scope rather than a definition of an L'LLT.

The suggested amendments to subsection (g) would correct tHe name and
acronym for the Rules for Enforcement of Limited License Legal Technician Conduct.
LLLT RPC 1.2 Scope of Representation and Allocation of Authority between
Client and LLLT

The suggested amendments to 1.2(a) would add an additional sentence stating
thata LLLT shall abidé by a .c‘:Iient’s decision whether to settle a matter. This addition
helps clarify that the client, not the LLLT, has decision making authority\in a séttlement -
negotiétion.

In comment 2, the suggested amendments would remove the first sentence
statihg that negotiation is prohibited. The second sentence would be rephrased to align
A with the suggested amendments to APR 28.

In Qomment 4, the suggested amendments would clarify an LLLT’s obligétions
when an issue is outside of the authorized scope of practice. In comment 5, a reference
to APR 28(G)(2) would be correctéd to APR 28(G)(1).

In corhm_ent 6, a reference to APR 28(G)(5) would be corrected to APR 28(G)(3).
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The_suggested amendrﬁents to comment 7 would remove and reserve it because
the comment is inaccurate and duplicative of the APR428(G)(4) siénature requirement
without discussing any professional responeibility matters. |
LLLT RPC 1.5 Fees |

In comment 4, a reference to APR 28(G)(3) would be corrected to APR28(G)(2).
The final sentence referencing comment 2 to Rule 1.2 would be removed because it is
unnecessary.

In comment 5, a reference to APR 28(G)(3) would be corrected to APR28(G)(2).
LLLT RPC 1.8 Conflict of Interesti Current Clients: Specific Rules

The suggested amendments to comment 3 would remove the first sentence
stating that LLLTs may not advocate for or appear in court on behaif of a client because
LLLTs will be permitted to accompany and assist clients at certain hearings if the
suggested amendments to APR 28 are adopted.

The suggested amendments to comment 4 would clarify that an LLLT’s scope of
practice does not include aggregate settlements.

LLLT RPC 1.15A Safeguarding Property

Suggested amendments to subsection (i) would correct references to the
ELLLTC or refer to the ELCV when the referenced provision does not exist in the
ELLLTC. |
LLLT RPC 1.16 Declining or Termination Representation -

| Suggested amendments to comment 1 would match thle suggested amendments
to APR 28 allowing LLLTs to accompany and assist clients before tribunals. It also

would clarify that LLLTs represent pro se clients and accordingly, LLLTs would not file a
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notice of appearance.
LLLT RPC 1.17 Sale of a Law Practice

In subsectiqn (d), the suggested amendments would change “legal and LLLT

 fees” to “fees.”

Suggested amendments to comment 2 would explain that a firm of only LLLTs
cannot purchase a law practice that would require they provide ser\)ices beyond their
authorized scope of practice. |
LLLT RPC 2.3 [Reserved]

Suggested amendments to comment 1 would match the suggested amendments
to APR 28 allowing LLLTs to communicate a client’s position to a third party. They
would also clarify that an LLLT should refer to the Lawyer RPC for guidance if a third
party evaluation comes up in the LLLT’s scope of pr*acticé.'

LLLT RPC 3.1 Advising and Assisting Clients in Proceedings Before a Tribunal

The suggested amendments in subsection (a) would add the word “engage” to
clarify that the rule applies to the LLLT’s own behavior before a tribunal.because LLLTs
will be permitted. to accompany énd assist clients at‘certain court hearings if the
suggested amendments to APR 28 are adopted.

The suggested amendments to' subsection (a)(6) would add the valid exception
for disobeying an obligation under the rules of a tribunal to be consistent with the
Lawyer RPC. |

| The suggested amendménts to comment 1.are meant to address an LLLT's role
as an advocate under the enhancéd scope of practice in the suggested amendments to

APR 28.
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Comment 2 would be deleted becauée it will no longer apply under the enhanéed
scope of practice if the suggested amendments to APR 28 are adopted.

Comment 3 would be renumbered as comment 2, and the reference for Title 3 of
the Lawyer RPC would be rephrased for clarity.
LLLT RPC 3.6-3.9 [Reserved]

The numbers in the comments would reflect the changes to the suggested
amendments to the comments in LLLT RPC 31 |
LLLT RPC 4.1 Truthfulness in Statements to Others

Comment 2 would be deleted because the cémment repeating the signature
requirement in APR 28(G) is unnecessary.
LLLT RPC 4.2 Communication with Person Representéd by Lawyer

The suggested amendments to comment 1 would delete sentences 6 and 7 and
the final clause of sentence 5 because they would no longer be accurate under the
enhanced scope of practice in the suggested amendments to APR 28.
LLLT RPC 4.3 Dealing with Person Not Represented by Lawyer

Subsection (b) would be deleted because it would no longer be accurate under
the enhanced scope of practice in the suggested amendments to APR 28.

Because_(-b) would be deleted, comment 2, which had discussed (b), would be
deletéd and reserved.

In comment 3, the final sentence would be deleted because it would no longer be
accurate under the suggested amendments to APR 28.

In comment 4, th.e first sentence would be deleted because it would no longer be

accurate under the suggested amendments to APR 28.
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LLLT RPC 5.4 Professional Independence of an LLLT

In several places, “non-LLLT” would ‘be rewritten to eliminate use of the
exclusionary and awkward term “non-LLLT’;.

Comrﬁent 2 would be rephrased to make it more active language.

LLLT RPC 5.5 Unauthorized Practice of Law

In comment 1, the reference to APR 28(H)(7) would be corrected fo
APR28(H)(6).

In comment 2, the word “prpgrams” wouid be deleted for consistency with other
- language referring to iimited licenses. “[N]onlawyeré” would be replaced wifh “limited
license practitioners” to éli_minate‘ use of the exclusionary and awkward term
“nonlawyers.” ‘

LLLT RPC 8.1 Licensing, Admission, and Disciplinary Matters | \

The rule’s name would be changed from ;‘Lirﬁited Licensure and Disciplinary
Matters” to “Licenéing, Admission, and Disciplinary Matters” to reflé‘ct the ﬁnified |
licensing, admissions, and disciplinary processes for all licenses to practice Iéw in
Washington. ’ o

The rule would be rewritten because LLLTs are now members of the WSBA.

In comment 1, the language highlidhting'that LLLTs are not admitted io the Bar
would be removed because it is no longer accurate. LLLTs are admitted to the practice
of law and are members of the WSBA. See APR 5(1) .and WSBA Bylaws Art. lil sec.
(1)(b). |
LLLT RPC 8.4 Misconduct

In (1), the references to thé LLLT RUIes for Enforcement of Conduct would be
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corrected to the ELLLTC.A
Conclusion

The LLLT Board voted unanimously to approve‘the sug‘gésted amendments to
the LLLT RPC for submission to the Washington Supremé Court at ifs December 14,
2017 meeting. The LLLT Board believes it is important that these éuggested
amendments to the LLLT RPC be adopted and effective together with the suggested
amendments to APR 28 and the Lawyer RPC as soon as 'possible. If adopted, the
suggested amendments to the LLLT RPC and suggested amendments to APR 28 will
be incorporated into the LLLT Family Law Practice Area Curriculum and will be tested
onthe LLLT Family Law Practice Area and Professional Responsibility Exams. A
mandatory contihuing legal education program will be developed to educate LLLT
candidates and currently licensed LLLTs about these changes and the impact on their
practices. The first LLLT Practice Area and Professional Responsibility Exams to test on
these amendments could be held in July 2019. |
D. Hearing: Because of the outreach conducted and input previously received by
the LLLT Board, a hearing is not requested.

E. Expedited Consideration: Expedited consideration is requested in order to

prevent delaying implementation of the necessary changes to LLLT education,
continuing legal education, and examinations. The LLLT’program’s goal is to provide

- much needed access to justice. Therefore, d‘elay of this program also causes continued
delay in providing relief to those in need of LLLT services.

F. Supporting Materials: In addition to the submission of the suggested

amendments to the LLLT RPC, a copy of the suggested amendments to APR 28 and -
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the Lawyer RPC are also included. The LLLT Board is also providing a sample of a Real
Property Disposition Form and the April 3, 2017 letter from the Court to the LLLT Board,

which stated, “A majority of the Court voted yes to expanding the family law area.”
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|[3]-[13] [NO CHANGES] - .,

SUGGESTED ANIENDMENTS TO LIMITED LICENSE LEGAL
TECHNICIAN RULES OF PROFESSIONAL CONDUCT

TITLE /
LIMITED LICENSE LEGAL TECHN ICIAN RULES OF PROFESSIONAL CONDUCT (LLLT]
RPC) | |

PREAMBLE

[1] [NO CHANGES]

[2] As a representative of clients within a limited scope, an LLLT performs various functions.
As advisor, an LLLT provides a client with an informed understanding of the client's legal rights
and obligations and explains their practical implications. As an evaluator, an LLLT acts by
examining a client's legal affairs and reporting about them to the client or to others. Whﬂe—an

o the extent an LLLT is

allowed to act as an advocate or as a negotiator under APR 28, an LLLT conscientiously acts in

the best interest of the client, and seeks a result that is advantageous to the client but consistent

with the requirements of honest dealings with others.

RULE 1.0B ADDITIONAL TERMINOLOGY

(a) "APR" denotes the Washington Supreme Court's Admission teand ?ractice Rules.

(b) [NO CHANGES]

(c) "Lawyer" denotes a person licensed as a lawyer and eligible to practice law in any United
States jurisdiction. | | | |

(d) [NO ACHANGES] |

(e) "Legal practitioner" denotes a lawyer or a limited license legal technician—ﬁeensed—uﬂdef
APR28.

® "Limited License Legal Technician" of "LLLT" denotes a person dualiﬁed by education,
training, and work -experience who is authorized to engage in the limited practice of law in

approved practice areas of law as specified by APR 28 and related regulations.—Fhe-EEET-does
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SUGGESTED AMENDMENTS TO LIMITED LICENSE LEGAL
TECHNICIAN RULES OF PROFESSIONAL CONDUCT

(e "LLLTRECELLLTC" denotes the Washington Supreme Court's Rules for Enforcement

of Limited License Legal Technician Rules-forEnforeement-of Conduct.

(h) [NO CHANGES]

Comment

[NO CHANGES] » |

RULE 1.2 SCOPE OF REPRESENTATION AND ALLOCATION OF AUTHORITY
BETWEEN CLIENT AND LLLT |

(a) Subject to paragraphs (c), (d), and (g), an LLLT shall abide by a client's decisions
concerning the objectives of representation and, as required by Rule 1.4, shall consult with the
client as to the means by which they are to be pursued. An LLLT may take such action on behalf |

of the client as is impliedly authorized to carry out the representation. An LLLT shall abide by a

client’s decision whether to settle a matter.

(b) [NO CHANGES]

© An LLLT must limit the scope of the representation and provide disclosures informing a
potential client as required by these Rules and APR 28.

(d)-(g) [NO CHANGES]

Comment

[1] [NO CHANGES]

[2]
seope-ofan LLLT's-practice—See- APR28(H)-—Aeecordingly,pParagraph (a) was modified ﬁomA
the Lawyer RPC to exclude references to settlements-and criminal cases, and paragraph (d) was

modified from the Lawyer RPC to exclude (and therefore prohibit) an LLLT from discussing with
a client the legal consequences of any proposed criminal or fraudulent conduct and assisting a

client in deterrhining the validity, scope, meaning, or application of the law with respect to any
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SUGGESTED AMENDMENTS TO LIMITED LICENSE LEGAL
TECHNICIAN RULES OF PROFESSIONAL CONDUCT

such conduct. In circumstances where a client has engaged or may engage in conduct that the
LLLT knows is criminal or ﬁaudulent, the LLLT shall not provide services related to such
conduct and shall inform the clienf that the client should seek the services of a lawyer.

[3]  Unlike a lawyer, an LLLT may perform only limited services for a client. -Under-APR

28(3)3);-bBefore performing any services for a fee, an LLLT must enter into a written contract

with the client as required by APR 28(G)(2).;signed by-beth the-client-and the LLLT thatincludes

[4] Additional requirements concerning the authorized scope of an LLLT’s practice are

imposed by APR 28¢(F). An LLLT must ascertain whether the issue is within the defined
practice area for which the LLLT islicensed. If not, the LLLT shall not previde-theserviees
requiredrender any legal assistance on the issue and must infermadvise the client tothat-the-client

should seek the services of a lawyer. If the issue does lie within the defined practice area for

which the LLLT is licensed, then the LLLT is authorized to undertakerender the services that are
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TECHNICIAN RULES OF PROFESSIONAL CONDUCT

[S] An LLLT must personally perfonn the authorized services for the client and may not

delegate those services to a person who is not either an LLLT or a lawyer. This prohibition,
however, does not prevent a person who is r}either an LLLT nor a lawyer from performing
translation services. APR 28(G)(21).

[6] An LLLT may not provide services that exceed the scope of the LLLT’s authority under
APR 28. If an issue arises for which‘t_he client néeds services that exceed the scope of the LLLT’s

authority, the LLLT must inform that client that the client should seek the services of a lawyer.

+

APR 28(G)(53).
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28(&5)5)[Reserved.]
[8] Certain conduct and services are specifically prohibited to an LLLT by APR 28(H).—In

RULE 1.5 FEES

[NO CHANGES]

Comment

[11-[3] [NO CHANGES]

[4] Unlike a lawyer, an LLLT is required by APR 28(G)(32) to enter into a written contract

with the cl'i\ent before the LLLT begins to perform any services for a fee that includes, among
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other things, identification of all fees and costs to be charged to the client for the services to be

performed. The provisions concering a flat fee described in (f)(2) of this Rule, if applicable,

should be included in that contract. The contract must be signed by both the client and the LLLT

before the LLLT begins to perform any services for a fee.—See—Geiﬁmeﬂt-[—Z—]—te-Rule—ITZ—fer—ethef
.. ] be included in ‘

[5]1 [NO CHANGES] _

RULE 1.8 CONFLICT OF INTEREST: CURRENT CLIENTS: SPECIFIC RULES

[NO CHANGES]

"| Comment

[1]-[2] [NO CHANGES]

[3] : LLLTs will have

no role in class action litigation and Rule 1.8(€)(2) is aceordingly.reserved in this Rule.
LLLT RPC 1.8(e) does not authorize activities that ate beyond the scope of the LLLT's
limited license. Nothing in Rule 1.8(e) is intended to prohibit lawyer members of a firm
with which an LLLT is associated from engaging in eonduct permitted by Lawyer RPC
1. 8(e)(2)

(4] Rule 1.8(g) is reserved. LLLTs afe—net—pefmitted—tedo not engage in the making of

aggregate settlements, or aggregated agreements as to guilty or nolo contendere pleas in

criminal cases. Nothing in Rule 1.8(g) is intended to prohibit lawyer members of a firm
with which an LLLT is associated from part101pat1ng in such settlements if permitted by
the Lawyer RPC.

[51-[9] [NO CHANGES]

LLLT RPC 1.15A SAFEGUARDING PROPERTY

(a)-(h) [NO CHANGES]

(®  Trust accounts must be interest-bearing and allow withdrawals or transfers without any

delay other than notice periods that are required by law or regulation and meet the requirements
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of LI:LT—&EG]_EL_C 15.7(d) and LLLT—P:E&%.—?(e). In the exercise of ordinary prudence, an
LLLT may select any financial institution authorized by the Legal F oundatiqn of Washington
(Legal Foundation) under LELF-RECELC 15.7(c). In selecting the type of trust account for the
purpose of depositing and holding funds subject to this Rule, an LLLT shall apply the fbllowing
criteria:

(1)  When client or third-person fun&s will not produce a positive net return to the
client or third person because the funds are nominal in amount or expected to be
held for a short period of time the funds must be placed ina pooled interest-bearing
ﬁust account known as an Inter(;.st on Limited License Legal Technician's Trust
Account or JOLTA. The interest earned on IOLTA accounts shall be paid to, and
the IOLTA program shall bq administered by, the Legal. Foundation of
Washington in accordance with EEEF-RECELLLTC 15.4 and LLLT—P:EGM
15.7(e). i

(2)-(3) [NO CHANGES]

‘ (4)  The provisions of paragraph (i) do not reliegve an LLLT or law firm from any
'oblig.ation imposed by these Rules or the EEEFRECELLLTC.
Comment ’
[NO CHANGES]
LLLT RPC 1.16 DECLINING OR TERMINATING REPRESENTATION
[NO CHANGES]
Comment

[1] This. Rule was adapted from Lawyer RPC 1.16 with no substantive changes except to |

reflect that LELTs the limited scope of representation that an LLLT provides to pro se clients and

| that a LLLT does not enter a notice of appearance. are-not-authorized-to-represent-clients-in-court
| er-to-advecate-for-clients—For this reason, paragraph (c) is reserved-and-references-to-litigation
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omitted-from-this Rule. Otherwise, this RuleLawyer RPC 1.16 applies to LLLTSs analogously.

RULE 1.17 SALE OF LAW PRACTICE

An LLLT, firm of LLLTSs, or a law firm with which one or more LLLTSs are associated may
sell or purchase a law practice, or an area of law practice, including good will, if the
following conditions are satisfied:

(a)-(c) [NO CHANGES]

(d)  The legalfees-and LELT fees charged clients shall not be increased by reason of the sale.
Comment ‘ |

[1] [NO CHANGES]

[2] A law firm consisting solely of LLLT owners is not authorized to purchase a law practice

that includes client matters requiring provision of legal services outside the authorized LLLT

scope of practice or defined practice area(s). See APR 28 and related Regulations.

RULE 2.1 ADVISOR

[NO CHANGES]

Comment

[1] [NO CHANGES]

[2] This Rule and its requirement regarding the exercise of independent professional
judgment do not expand the limitations on the authorized scope of an LLLT’s practice under APR

28(H)-and related regulations.

RULE 2.3 [Reserved]
Comment

[1] Lawyer RPC 2.3 pertains to a lawyer providing an evaluation of a matter affecting a client

for the use of someone other than the client. Unlikelawyers; EEETs—are-not-authorized-to

AR a tha 1ent’ acitian—ta-third-nartie R
] 1l » O [} C3
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prohibited-by-APR28(H)(6)—If the need for an evaluation arises in an LLLT’s authorized scope

.| of practice under APR 28. an LLLT should look to Lawyer RPC 2.3 for guidance. Aceerdinghy

RULE 3.1 ADVISING AND ASSISTING CLIENTS IN PROCEEDINGS BEFORE A
TRIBUNAL
(a) In a matter reasonably related to a pending or potential proceeding before a tribunal, an
LLLT shall not engage, counsel a client to engage, or assist a client, in conduct involving:

(1)-(5) [NO CHANGES]

(6). knowingly disobeying an obligation under the' rﬁles of a tribunal_except for an

open refusal based on an assertion that no valid obligation exists; or

(7) [NO CHANGES]
(b) [NO CHNAGES]

Comment

[1] This Rule is substantially different from Lawyer RPC 3.1 because the role of the LLLTs

—In many instances,

an LLLT will be providing assistance to a client who is a party to a court proceeding. In providing

such assistance, an LLLT may be authorized within the scope of a specific practice area to

accompany and assist a pro se client in certain proceedings. Assistance may include responding

to factual and procedural questions from a tribunal. Fer-thisreason;—asAs a member of the legal
profession, an LLLT is ethically bound to avoid advising-er-assisting—a-client-in conduct that
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undermines the integrity of the adjudicative process or threatens the fair and orderly

(b)-of this Rule—Although less comprehensive than Title 3 of the Lawyeér RPC, the core Title 3

| principles incorporated into Rule 3.1 address the issues likely to be encountered by an LLLT,

with supplemental guidance available in the-eerrespending—Title 3 of the Lawyer RPC and

commentary thereto.

[32] Certain provisions of Title 3 of the Lawyer RPC—prev-'}sieﬂs, such as Lawyer as Witnessv
in Rule 3.7 and the Special Responsibilities of a Prosecutor in Rule 3.8,‘ do not apply to LLLTs.
In these instances, the corresponding LLLT RPC has beeﬁ reserved. Rules 3.6 aﬁd 3.9 represent
ethical issues that would rarely if ever arise in the context of an LLLT’s limited-scbpe
representation. Accordingly, these provisions have been reserved as well, though guldance 18
avallable in the correspondmg Lawyer RPC in the event that such an ethical dilemma does arise

in an LLLT representation.
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TECHNICIAN RULES OF PROFESSIONAL CONDUCT

RULE 3.6
[Reserved]
Comment |
[1] See Comment [32] to Rule 3.1.
RULE 3.7
[Reserved]
Comment
[1] See Comment [32] to Rule 3.1.
LLLT RPC3.8
[Reserved]
Comment
[1] See Comment [32] to Rule 3.1.
LLLT RPC 3.9

‘| [Reserved]

Comment

[1] See Comment [32] to Rule 3.1.

RULE 4.1 TRUTHFULNESS IN STATEMENTS TO OTHERS
[NO CHANGES]

Comment

[1] [NO CHANGES]

RULE 4.2 COMMUNICATION WITH PERSON REPRESENTED BY LAWYER

[NO CHANGES]
Suggested Amendments to LLLT RPC Washington State Bar Association
Page 11 — January 19, 2018 ; ‘ 1325 Fourth Ave - Suite 600

Seattle, WA 98101-2539
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SUGGESTED AMENDMENTS TO LIMITED LICENSE LEGAL
- TECHNICIAN RULES OF PROFESSIONAL CONDUCT

Comment

[1] A person who has chosen to be re;;resented by a lawyer should be. protected agﬁinst
possible overreaching by another lawyer. See Lawyer RPC 4.2 and Comments to that rule. Rule
4.2 extends to LLLTs the prohibitién on communicating with a person represented 'by a lawyer.
This Rule differs from Lawyer RPC 4.2 in that the prohibition is absolute. While a lawyer may
be permitted to communicate directly with a person who is represented by another lawyer with

the other lawyer’s consent, or if authorized to do so by law or court order, there are no exceptions

to the prohibition as it applies to LLLTs;-because-any-such-communication-would putan LT

nacition A aveanding ha Iy N arl a__ N ha 3 y o nde ADD QT
a2y d d H

RULE 4.3 DEALING WITH PERSON NOT REPRESENTED BY LAWYER

(@) Indealing on behalf of a client with a person who is not represented by a lawyer, an LLLT
shall not state or imply that the LLLT is disinterested. ‘When the LLLT knows or reasonably
should know that the unrepresented person misunderstands the LLLT's role in the matfer, the
LLLT shall make reasonable efforts to correct the misunderstanding. The LLLT shall not give
legal advice to an unrepresehted person, other than the advice to secure the services of another

legal practitioner, ifthe LLLT knows or reasonably should know that the interests of such a person

are or have a reasonable possibility of being in conflict with the interests of the client.

Comment
Suggested Amendments to LLLT RPC - Washington State Bar Association
Page 12 — January 19, 2018 . 1325 Fourth Ave - Suite 600

Seattle, WA 98101-2539
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. SUGGESTED AMENDMENTS TO LIMITED LICENSE LEGAL
TECHNICIAN RULES OF PROFESSIONAL CONDUCT

[1]  TParagraph(a)-of this Rule was adapted from Lawyer RPC 4.3 with no substantive

changes and applies to LLLTs analogously.

LLLT may have occqsion to
communicate directly with a nonparty who is assisted by another LLLT. A risk of unwa‘rranted
intrusion into a privileged relationship may arise when an LLLT deals with a person who is
assisted by ‘another LLLT. Client-LLET comrriuniéations, however, are privileged to the same
extent as client-lawyer communications. See APR 28(K)(3). An LLLT’s ethical duty of
confidentiality further protects the LLLT client’s righ;[ to confidentiality in fchat professional
rélationship. See LLLT RPC 1 .6(a).v When dealing with a person who is assisted by another LLLT,
an LLLT must respect these legal rights that ﬁrotect the client-LLLT relationship.
RULE 5.4 PROFESSIONAL INDEPENDENCE OF ANLLLT
(@) AnLLLT or LLLT firm shall not share legal fees with anyone who is not an nes-LLLT,
except that: '

(1)-(2) [NO CHANGES]

3) an LLLT or LLLT firm may inciude nea-LLLT employees who are not LLLTs in

a compensation or retirement plan, even though the plan is based in whole or in
part on a profit-sharing arrangement; and

(4)-(5) [NO CHANGES]

Suggested Amendments to LLLT RPC N Washington State Bar Association
Page 13 - January 19, 2018 ' 1325 Fourth Ave - Suite 600
Seattle, WA 98101-2539
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SUGGESTED AMENDMENTS TO LIMITED LICENSE LEGAL
TECHNICIAN RULES OF PROFESSIONAL CONDUCT

() AnLLLT shall not form a partnership with a-nen-EEETFanyone who is not an LLLT if any
of the activities of the partnership consist of thei practice of law. |

(c) [NO CHANGES]

(d) An LLLT shall not practice with or in the form of a professional cOrpofation or association
authorized to practice law for a profit, if: |

€)) a aen-LLLTperson who is not an LLLT owns any interest therein, except that a

fiduciary representative of the estate of an LLLT may hold the stock or interest of
the LLLT for a reasonable time &uﬁng administration;

(2)  a person who is not an LLI Taen-EEET is a corporate director or officer (other

than as secretary or treasurer) thereof or occupiés the position of similar

responsibility in any form of association other than a corporation; or

?3) a person who is not an LLLTaes-EEET has the right to direct or control the
professional judgment of an LLLT.
Comment

[1] This Rule was adapted from Lawyer RPC 5.4 with no substantive changes except to

change references to a “nonlawyer” to “person who is not an LLLTnen-EEET” to avoid.

confusion. It applies to LLLTs analogously.

[2] Netwithstanding Rule 5.4 does not prohibit; lawyers and LLLTs may-from sharinge fees
and forming business structures to the extent permitted by Rule 5.9. :

RULE 5.5 UNAUTHORIZED PRACTICE OF LAW

[NO CHANGES] |

Comment

[1]  Lawyer RPC 5.5(a) expresses the basic prohibition on a legal practitioner pfacticing law
in a jurisdiction where that individual is not specifically licensed or otherwise authorized to
practice law. It reflects the geﬁeral notion (enforced through criminal-legal prohibitions and

other law) that legal services may only be provided by those licensed to do so. This limitation on

Suggested Amendments to LLLT RPC Washington State Bar Association
Page 14 — January 19,2018 ‘ 1325 Fourth Ave - Suite 600
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SUGGESTED AMENDMENTS ETO LIMITED LICENSE LEGAL
- TECHNICIAN RULES OF PROFESSIONAL CONDUCT

the ability to practice law is designed to protect the public against the rendition of legal services
by unqualified persons. See Comment [2] to Laiwyer RPCS.S.

As applied to LLLTs, this principle should apply with equal force. An actively licensed
LLLT should practice law as an LLLT only in ai jurisdiction where he or she is licensed to do so,
i.e., Washington State. An LLLT must not practice law 1n a jurisdiction where he or she is not
authorized to do so. Unless and until other juﬁsdictions authorize Washington-licensed LLLTs

to practice law, it will be unethical under this Rule for the LLLT to provide or attempt to provide

- |legal services extraterritorially. Relatedly, it is unethical to assist anyone in activities that

constitute the unauthorized practice of law in any jurisdiction. See also APR 28(H)(#6)

(prohibiting an LLLT from providing services to a client in connection with a legal matter in
another state unless permitted by the laws of thét state to perform the services for the client).

[2] LaWyer RPC 5.5(b) through (d) define the circumstancés in which lawyers can practice in
Washinth)n despite being unlicensed here. For example, lawyers actively licensed elsewhere
niay provide services on a temporary basis in Washington in association with a lawyer admitted
to practice here or when the lawyer's activities "arise out of or are reasonably related to the
lawyer's practice in_ his or her home jurisdiction." These provisions also'recognize that certain
non-Washington-licensed lawyers may practiée here on more than a temporary bgsis (e.g.,
lawyers providing services authorized by federal law), and otherwise prohibit non-Washington-

licensed lawyers from establishing a systemati(; and continuous presence in Washington for the

‘practice of law.

Ve
14

These provisions are, at this time, unnecessary in the LLLT RPC because there are no

limited licenses programs-in other jurisdictions tantamount to Washington's LLLT rules and no

need to authorize nonlawserslimited license practitioners in other jurisdictions to practice law in
Washington, either temporarily or on an ongoing basis. For this reason, paragraphs (b) through

(d) are reserved.

Suggested Amendments to LLLT RPC C Washington State Bar Association
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SUGGESTED AMENDMENTS TO LIMITED LICENSE LEGAL
TECHNICIAN RULES OF PROFESSIONAL CONDUCT

RULE 8.1 LIMITED LICENSURELICENSING, ADMISSION, AND DISCIPLINARY

MATTERS

An applicaht foran LLLT licenseﬁmi%éd—lieeﬂsure or an LLLT in connection with an

application for }mﬁed—heensufeeprelnstatementapphea&eﬂ or —er—admlsswn to the Barlawyer's

bar-admissien; or a disciplinary matter 1nvolv1ng a legal practitionerin-eonnection-with-alawyer

or LLLT disciplinary-matter, shall not:
(a)-(b) [NO CHANGES]

Comment

[1] This Rule was adapted from Lawyer RPC 8.1 with no substantive changes.-exceptte

EEET)— This Rule applies to LLLTs analogously.

RULE 8.4 MISCONDUCT

It is professional misconduct for an LLLT to:

(a)-(k) [NO CHANGES]

()] violate a duts; or sanction imposed by or under the LLHPREGELLLTC in connection
with a disciplinary matter; including, but not limited to, the duties catalogued at LELF
RECELLLTC 1.5;

(m)-(0) [NO CHANGES]

Comment
[NO CHANGES]
Suggested Amendments to LLLT RPC Washington State Bar Association
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From: Renata Garcia

To: Jaimie Patneaude
Subject: FW: Information for LLLTs regarding recent court order rescinding APR 28 amendments
Date: Monday, December 3, 2018 2:04:57 PM
Attachments: image001.png
image002.png

Hi — can you please add this email (to LLLTs) to the board meeting materials. | already added to the
agenda, just need to save a PDF for the folder. Thanks.

Renata de Carvalho Garcia | Innovative Licensing Programs Manager

Washington State Bar Association | 206.733.5912 | renatag@wsba.org

1325 Fourth Avenue, Suite 600 | Seattle, WA 98101-2539 | www.wsba.org

The WSBA is committed to full access and participation by persons with disabilities. If you have questions
about accessibility or require accommodation please contact barbarao@wsba.org.

From: Connor Smith

Sent: Wednesday, November 28, 2018 1:03 PM

To: Executive Management Team; Service Center; Margaret Morgan; Renata Garcia; Jennifer Olegario; Sanjay
Walvekar; Sue Strachan; Colin Rigley; Noel Brady

Subject: FW: Information for LLLTs regarding recent court order rescinding APR 28 amendments

This message was sent today at 1:00 PM to all LLLTs, official (39).

Connor Smith | Communications Coordinator

Washington State Bar Association | = 206.733.5948 | connors@wsba.org

1325 Fourth Ave., #600 | Seattle, WA 98101-2539 | www.wsba.org

The WSBA is committed to full access and participation by persons with disabilities. If you have questions
about accessibility or require accommodation please contact Adam Ray at adamr@wsba.org

From: Washington State Bar Association [mailto:noreply@wsba.org]

Sent: Wednesday, November 28, 2018 1:00 PM

To: Connor Smith <Connors@wsba.org>

Subject: Information for LLLTs regarding recent court order rescinding APR 28 amendments

Washington State Bar Association

-

Dear Limited License Legal Technicians:



You are receiving this email to provide additional information regarding the recently rescinded
amendments enhancing the scope of practice for Limited License Legal Technicians (LLLTs). On
November 20, 2018, we sent you a statement on behalf of the LLLT Board detailing the required
supplemental education for engaging in the enhanced scope of practice. The next day, we were
informed that the Washington Supreme Court had rescinded its order adopting the amendments to
APR 28. Click here to read the amended order and reformatted versions of the suggested
amendments. Due to the formatting errors, the Court has decided to publish a correctly formatted
version of the suggested amendments for comment on December 18, 2018. Comments are to be
submitted to the Clerk of the Supreme Court no later than February 1, 2019.

Please note that, due to the rescission of the Supreme Court’s prior order, the version of APR 28
that was in effect on October 31, 2018 remains in effect. You can find the current version of APR 28
here.

We will keep you updated as we receive additional information. If you have any questions, please
contact me at renatag@wsba.org, llit@wsba.org or 206-733-5912.

Sincerely,

Renata de Carvalho Garcia
Innovative Licensing Programs Manager

Washington State Bar Association

1325 Fourth Ave., Suite 600
Seattle, WA 98101-2539 | Map
Toll-free: 800-945-9722

Local: 206-443-9722

Official WSBA communication
All members will receive the following email, which is considered official:
e Licensing and licensing-related materials
Information about the non-CLE work and activities of the sections to which the member belongs
Mandatory Continuing Legal Education (MCLE ) reporting-related notifications
Election materials (Board of Governors)
Selected Executive Director and Board of Governors communications






P.O. Box 937
MICHAEL HEATHERLY ¢ ATTORNEY Bellingham, WA 98227

September 7, 2018

Supreme Court of the State of Washington
Temple of Justice

P.O. Box 40929

Olympia, WA 98504-0929

Transmitted via email
Re: Comment on Proposal Regarding Addition of Practice Area for Limited License Legal Technicians
Dear Justices of the Wééhingfon Supreme Court:

| am writing to support the addition of Consumer, Money & Debt as the next practice area available in the
Limited License Legal Technician program. | am commenting in my personal capacity, not as a
representative of my employer, LAW Advocates, the volunteer lawyer program for Whatcom County.
However, my opinion is informed by my three years of experience as full-time executive director of that
organization as well as my prior 24 years as a private practice civil lawyer in this community.

| am surprised to hear comments that sufficient resources already exist to assist individuals with legal
difficulties involving finances. That is certainly not the case in our community. Although our county’s
population now exceeds 200,000, we have perhaps a half-dozen private attorneys in the county who
handle consumer debt cases. And those practitioners’ practices are geared mostly toward bankruptcy
filings, where assets usually exist to support an attorney fee. Obviously, it is economically unfeasible for
attorneys to take cases where clients have so few assets that attorney fees are out of the question. This
leaves most of this work to someone other than experienced creditor/debtor attorneys.

A few for-profit and nonprofit organizations provide various levels of education and general advice on
debt and credit issues, but they do not provide legal representation. Ours is the only organization in our
county that provides that service. (Northwest Justice Project has an office in Bellingham, but it does
virtually no creditor/debtor work other than occasionally as a supplemental service to an existing client.)
But while we accept consumer debt cases, all we are able to do in most instances is refer the clients to
one particular attorney who has agreed to take a limited number of such cases pro bono. We have been
unable to find an attorney to provide a more comprehensive debt clinic as we have done at times in the
past. Also, the cases we take must meet our financial qualifications, which restrict our services to those
whose income is less than 200 percent of the federal poverty guideline. Individuals with income above
that—who often are still low-income by any reasonable definition--have nowhere to turn for legal
assistance. Sadly, if we see those individuals again it is usually after they have become entirely indigent
and show up in our Homeless Disability or Street Law programs.

We have only one licensed LLLT in our community. Fortunately, she has provided considerable volunteer
work for us. She regularly serves at our Street Law clinic, where she is able to answer family law questions
within the authority of her license. She sometimes supplements the work of a family law attorney at the
clinic and other times is the only family law specialist available. As our community also faces a dramatic
shortage of family law attorneys, having a LLLT available in that legal field is extremely valuable for our

¢ Phone: (360) 671-6079 Ext. 24 ¢ northwestdrg@mhpro57.com



organization. A LLLT who was licensed to do similar work in the Consumer, Money & Debt field would be
a godsend.

Even before | became executive director of a legal aid organization | believed that innovations such as the
LLLT program were essential in providing legal assistance to the vast number of individuals who cannot
afford to hire a lawyer in the conventional fashion. | am even more convinced of that from what | see
every day at LAW Advocates, where we serve over 1,000 clients per year but are unable to help many
times more who need it. We constantly field questions from elderly people struggling with medical debt,
young families with exorbitant credit card balances because of home or auto repair, and recent college
graduates unable to keep up with student loans. Consumer, Money & Debt is one of the highest areas of
demand for services and one of the areas with the lowest supply of attorneys. That is undoubtedly true in
our county and | suspect it is true statewide, especially in more rural areas that have even fewer attorneys
and other social services available.

| enthusiastically encourage the court to approve Consumer, Money & Debt as the next practice area for
the LLLT program.

Sincerel

Michael Heatherly
WSBA #20803

Comment on proposal - p. 2



From: Cameron Fleury

To: Christy Carpenter; Limited License Legal Technician
Subject: Re: Do not expand (or keep) the LLLT program
Date: Sunday, November 18, 2018 12:28:46 PM

Dear Ms. Carpenter and LLLT expansion Board,

Following up on my thoughts, below, | would add that another consideration that people are missing
is the type of education lawyers get. Law school does not provide the nuts-and-bolts education that
LLLTs are getting. Instead, the classes are run as Socratic dialogues using appellate opinions as the
topic matter. That’s a wholly different kind of education. As we are told repeatedly, it teaches us
how to “think like a lawyer.” What does that mean? It means we spend 3 years studying lots and
lots of edge cases and complex cases, where the answers aren’t obvious. It means we are trained in
applying principles to fact patterns to create arguments. It means we learn how small changes in the
facts can cause complete reversals in the outcome. And because even small details are critical, it
teaches us to ask our clients the hard questions, as well as the seemingly trivial questions, to probe
the weak spots of the client’s case. The research never stops because our cases have tremendous
scope (real property, tax, estate planning, debtor/creditor, corporations, criminal, etc. etc.), which is
a point missed by virtually everyone who doesn’t practice family law. The best metaphor from the
medical field is the practice of separating conjoined twins; it’s messy, enormously complex and
highly emotional. While it takes new attorneys some time to learn the nuts-and-bolts of family law
practice, they have the skillset to incorporate that knowledge into, whereas the LLLT’s cannot
incorporate the “thinking like a lawyer” into their programs.

I will be the first to admit, there are paralegals out there with the knowledge and experience to do a
fine job as a Family Law attorney. That is what APR 6 and 9 are for.

| also believe the Court Facilitator programs are wonderful and that would be an appropriate use for
LLLTs.

Regards,
Cameron

From: DRAWboard@groups.io [mailto:DRAWboard@groups.io] On Behalf Of Cameron Fleury
Sent: Friday, November 16, 2018 11:21 AM

To: Christy Carpenter <christy@mylllt.com>

Subject: Re: [DRAWboard] Do not expand (or keep) the LLLT program

Dear Ms. Carpenter,

| appreciate your thoughtful email regarding the LLLT issue. | am very happy to hear your experience
is that of assisting low income parties. Unfortunately, not only was the income level restriction
removed altogether, but the actual practice seems to reflect that your situation is not common
among the LLLT’s. In fact, just recently there was a matter on the Temporary Order calendar in King
County where a LLLT was requesting an award of $5,000 for temporary fees, so | am certain your



experience is not that of all LLLT’s. To let you know | am not some “rich snobby lawyer”, | was
awarded the Pierce County Pro Bono attorney of the year award in 2007 for my work with low
income parties and setting up processes in the PCSC to assist Pro Se parties in the divorce process.
My experience is that, as a group, family law attorneys (who are overall paid much less than other
practice areas) are very generous of their time to assist parties with low bono and pro bono work.

Regarding education and testing, etc., it seems to me that having a lower requirement for education
and certification to be able to represent any group of individuals must be saying one of two things,
either: 1) the requirements in place are too stringent for all and should be lowered, or 2) low income
individuals are less deserving of the same protections as higher income parties. Neither of which |
believe to be appropriate.

Regarding the current status of the APR’s, the RPC’s and the LLLT program as a whole, as you have
certainly seen recently, the Membership of the Bar have begun to become aware of these issues and
have been working to elect representatives to the BOG to address these concerns (and others). In
fact, because of the vast divide between those who chose to create the LLLT program (and other
issues affecting attorneys) and those who want the BOG to be representative of the constituents,
the entire structure of the WSBA is being reviewed and is likely to become bifurcated so that
licensing and discipline are separate from other functions. In other words, where the Bar leadership
has brought the situation over the last 7 years, or so, is to the brink of destruction of the WSBA as
we know it.

Regards,
Cameron

From: Christy Carpenter [mailto:christy@mylllt.com]
Sent: Wednesday, November 14, 2018 7:05 AM

To: Cameron Fleury <CIF@mcgavick.com>

Subject: Re: Do not expand (or keep) the LLLT program

Dear Mr. Fleury,

| am amember of the WSBA Limited License Legal Technician Board and its New Practice
AreaWorkgroup. Thank you for taking the time to submit your comment to the Board
regarding the new practice areathat we are currently studying: Consumer, Money, and Debt.

The LLLT Board is mandated by the Washington Supreme Court under APR 28 to continue to
recommend practice areasfor LLLTs. The workgroup is currently reviewing all comments
and considering input from lawyers and other legal service providers regarding the particular
consumer, money, and debt issues that we are considering recommending to the Supreme
Court that LLLTs may handlein alimited capacity. The workgroup may modify the proposed
permitted actions and limitations based on the comments and input submitted.

If you are interested in participating in the workgroup meetings during the remainder of this
year, they will be held on Monday, November 19 and Monday, December 10 from 10 am. to
noon. Please seethe LLLT Board page for more information.



Asalega technician who has been practicing for more than one year, | would like to speak to
your comment that legal technicians are “not assisting the target market (low income persons
with access to justice issues).” In reviewing the clients who have retained me to assist them
with their family law matters, | note that more than half have incomes below 200% of the
poverty level, and many others are just above that. | charge only flat fees, such as $900 for a
divorce with children, and $700 for a child support modification. In my 20+ years' experience
asaparaegal, these are fees that are well below what an attorney would charge for the same
work for a pro se client (drafting the required pleadings, giving legal advice, and assisting with
procedural matters). Many of my clients came to me after being turned away from one or
more attorneys for whom they could not afford to pay an advance fee deposit. | realize that
thisis anecdotal information, but in speaking with my fellow legal technicians, | am
comfortable making the general statement that the majority of our clients are “low income”
and have “access to justice issues.”

Asto you concern about the “potential harm to the public with allowing under-trained LLLT’s
into the area” of creditor-debtor law, please be assured that if this practice areawere to be
recommended to and approved by the Supreme Court of Washington, any legal technician
wishing to practice in this area would be required to successfully complete three quarters of
practice-specific coursework through the University of Washington School of Law, aswell as
pass a practice-specific Bar exam as to the same. It’s also important to note that it is highly
likely that many LLL T-candidates for this potential practice area could include paralegals who
already have years of experience doing this type of work.

AsLLLTSs, wetoo have “paid our duesin schooling, testing, CLE requirements and
disciplinary supervision if/when needed.” LLLTs are required to successfully complete one
year of core education in paralegal studies aswell as the practice-specific education at the Law
School. Many of us aso hold bachelor’s degrees. We must passarigorous LLLT bar exam
with both practice-specific and professional responsibility components. And, as a requirement
of our licensure, we are subject to a background check and areview of character and fitness,
just as attorneys are. Finally, we are required to complete continuing legal education and are
subject to similar disciplinary actions as attorneys.

| hope that | have been able to successfully address some of your concerns. Please feel free to
contact me if you would like to discussthe LLLT profession or the work of the LLLT Board.

| am honored to be a pioneer member of this group of legal professionals and | am happy to
chat about it.

Sincerely,

Christy Carpenter
Limited License Legal Technician

i3

H’lyLLLT.com

A Legal Technician Firm

2367 Tacoma Ave S, Tacoma, WA 98402
(253) 457-0967



christy@myLLLT.com
www.myLLLT.com

NOTICE: The information contained in this transmission is CONFIDENTIAL and may also be protected by
LLLT/CLIENT PRIVILEGE. The information is intended only for the use of the individual or entity to whom it is
addressed. If you are not the intended recipient, or the employee or agent responsible for delivering it to the
intended recipient, you are hereby notified that unauthorized viewing, dissemination, distribution or copying of
this transmission is in violation of the Electronic Communications Privacy Act of 1986 (18 U.S.C. § 2700 et seq.)
as well as Domestic and International Laws and Treaties. If you have received the communication in error,
please immediately notify the office of myLLLT.com by reply email or by telephone at (253) 457-0967, and
delete the email from your inbox and from your recycle/trash folder(s).

From: Cameron Fleury <CIF@mcgavick.com>
Sent: Tuesday, May 15, 2018 4:34 PM

To: Limited License Legal Technician

Subject: Do not expand (or keep) the LLLT program

To Whom it May Concern:
Thank you for requesting input from Members.

First, by way of full disclosure, let me say that | am opposed to the entire LLLT program. While it
may have been well-intentioned to start, the reality is that the LLLT’s are not providing a stop-gap for
low income persons to avoid being Pro Se. They are competing directly with, and at the same rates,
as attorneys and we are being forced to subsidize them with our Dues. The entire program was
“sold” as providing low income assistance, which was almost immediately dropped. Then it was
“sold” as being a test that once substantial data had been collected and analyzed, if the program
was a “success” then it would be considered to be expanded. The truth is that there has not been
anything near enough data to support any conclusions (even whether they are harmful) at this time.

Barreling forward at breakneck speed to expand into as many areas of practice as possible is helping
Community Colleges and the WSBA Staff dedicated to the LLLT program. It is not assisting the target
market (low income persons with access to justice issues), it is in direct competition with those of us
who paid our dues in schooling, testing, CLE requirements and disciplinary supervision if/when
needed.

That said, | strongly believe that before even considering whether to expand the LLLT program, it
should at least be in existence long enough to support a reliable conclusion it is 1) a benefit to the
public, 2) does not financially harm attorneys, and 3) does not harm the public (failure to properly
distribute retirements, calculate support deviations, address various consequences of different
distributions of a marital estate, etc. etc. etc.).

| do not practice debtor/creditor law, but | can envision many issues with allowing under-trained
LLLT’s into the area and the potential harm to the public.

Regards,



Cameron J. Fleury
WSBA #23422

Groups.io Links:
Y ou receive all messages sent to this group.
View/Reply Online (#364) | Reply To Group | Reply To Sender | Mute This Topic | New

Topic
Y our Subscription | Contact Group Owner | Unsubscribe [cjf @mcgavick.com]



WASHINGTON WAGE CLAIM PROJECT

810 THIRD AVENUE, SUITE 500
SEATTLE, WASHINGTON 98104
TELEPHONE: (206) 340-1840

FACSIMILE: (206) 682-2305
EMAIL: DAVID@WASHINGTONWAGECLAIMPROJECT.ORG

November 19, 2018
By Email Only

Jaimie Patneaude

Washington State Bar Association
1325 Fourth Avenue, Suite 600
Seattle, WA 98101-2539
jaimiep@wsba.org

Dear LLLT Board,

Regretfully, I am unable to represent the Washington Wage Claim Project (WWCP) at today’s
November 19th meeting. I wanted to attend because access to justice for low wage workers is
our mission. However, this afternoon the WWCP is filing an opposition to a summary judgment
motion that raises complicated legal and factual issues requiring all of our efforts. Our clients
worked at SeaTac airport for an Avis subcontractor. Coverage under the SeaTac minimum wage
ordinance involves a complicated issue of ordinance interpretation. Because of events in a class
action and DLI, there are even more complex res judicata and collateral estoppel issues. The
case we are working on right now is a good example of why the WWCP has reservations about
allowing unsupervised non-lawyers to represent workers in wage and hour matters.

The Washington Wage Claim Project was launched in September 2015 as a non-profit designed
to increase access to justice for low wage workers with wage claims. Our mission is consistent
with both private counsel representation of wage claims and the LLLT’s goal of increasing
access to justice. We are in favor of any developments that will be an overall benefit to workers
in resolving wage claims.

Wage and hour violations are common in Washington State. For example, immigrant workers
performing piece rate construction work — thousands of Washington workers — routinely work
45-60 hour workweeks without receiving overtime premium pay, even though they have an
unquestionable right to overtime premium pay. Unpaid overtime is rampant. Off-the-clock
work is also a widespread problem.

Wage and hour violations are seldom remedied. Workers may not know about their rights, and
current employees are rightfully afraid or retaliation. Workers may also believe it will cost them
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too much money in order to advance their claims. The WWCP was launched with the goal of
increasing representation of low wage workers with wage claims. In 3 years, our 2-3 attorneys
have represented many dozens of workers and recovered over $7 million in wages for unpaid
workers. Virtually none of our work involves “routine” claims. We need to draw on a wide
range of legal knowledge and the ability to do legal reasoning in every case.

For example, the federal and Washington minimum wage and overtime statutes each have
dozens of exemptions. Federal coverage is complicated. Recently, there are complex local
government wage ordinances. Even a seemingly simple issue — what is “work™ — is quite
complex, both legally and with regard to proof issues. These exemption and coverage issues are
often dispositive. Damages issues are routinely complex — particularly when dealing with
salaried workers who are not paid overtime. Non-hourly workers’ damages vary 300%
depending on factually and legally nuanced issues. Fairly often, small individual damages issues
present appropriate class issues which, if recognized, can lead to one case that resolves wage
claims for hundreds or thousands of workers.

Distinguishing between small individual claims and class claims also require significant legal
experience. Workers, as a group, would be disserved if individual practitioners missed proper
class claims in pursuing small claims. The undersigned’s practice since 1995 has been
exclusively representing low wage workers with wage claims; I graduated 40 years ago magna
cum laude from Cornell Law School. This field of legal practice requires all of my legal
experience and knowledge to provide adequate representation. I have also engaged in attorney
training on wage and hour issues through dozens of CLEs and authorship of the WSTLA/WSAJ
Employment Law Desktop wage and hour chapter. I do not believe LLLTs could be adequately
trained to properly represent wage claimants in litigation. The issues are too complicated.

I am also concerned about individuals charging fees to low wage workers. Fee shifting is a part
of every wage claim - typically one-way fee shifting is available to workers only. At the
WWCP, we represent workers in exchange for assignment of fee claims. We advance all costs
and do not take any percentage of wages. I am concerned that LLLTs may ask workers to
advance expenses or pay for services they can ill afford. Fee shifting also serves a deterrent
function. It means that offending employers bear the cost of wage litigation — not the public
and not the workers.

At the WWCP I believe we have done well in representing a large number of low wage workers
with a small operation. We have worked with community groups to educate the public. We
have also provided mentoring to private counsel who accept these cases.

There have been three major changes in access to justice in King County over the past several
years. One, the Seattle Office of Labor Standards has a robust and expanding enforcement arm
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that has quickly become the gold standard of enforcement. It is large enough and strategic-
focused to make a significant dent in Seattle wage and hour violations. The Fair Work Center
also has a wage claim function that includes attorneys and law students, which may reap rewards
as law students graduate with wage claim skills and interest. With help from the City of Seattle,
including work by the WWCP, there are many community organizations that are educating low
wage workers and facilitating wage claims.

The Washington Department of Labor & Industries is obligated to handle certain wage payment
claims under RCW Chapter 49.48. The claims are limited to minimum wage act and willful
violations of statutes, contracts and ordinances under RCW 49.52.050. “Willful” violation
claims are defeated by a bona fide dispute, even if the underlying statute, contract or ordinance
claim is meritorious. L&I agents seem overworked and often unable to adequately enforce
workers’ rights. Still, they handle hundreds of claims statewide every year.

I have been thinking about how to have non-attorneys increase low wage worker access to
justice. There is room for trained paralegals, who could play a role in intake and document
review. But that would need to be supervised by counsel because of the complexity of issues. I
do not see a role for unsupervised LLLTs.

Again, I am sorry that [ could not attend today’s meeting, but complex wage claims prevented
my attendance. We are very willing to meet with you to discuss anything related to these issues.

Very Truly Yours,

eSS /1L

David N. Mark





