WASHINGTON STATE
BAR ASSOCIATION
Court Rules and Procedures Committee
AGENDA
August 23, 2021

11:30a.m.—1:00 p.m.

Call-In Number: +1 (646) 749-3335 Meeting ID: 918-183-741

Call to Order

e Approval of Minutes
o July 23,2021

e Subcommittee Reports
o Subcommittee X — Subcommittee Chair Tony DiTommaso
= CRLJSs: 4, 8,13, 15,18, 19, 20, 22, 24, 25, 40, 41, 43, 46, 47, 49, 51, 54, 55, 56, 58,

59, and 73
o RAP Subcommittee — Subcommittee Chair Brian Esler
= RAP2.2

o RALJ Subcommittee — Subcommittee Chair Claire Carden
= Review of RALJ 8.1
= RALI6.2,6.3.1,9.2,10.2,10.3,11.1,11.2,11.7
e Equity and Disparity Workgroup Update

e Request from the Civil Litigation Committee of the Court Recovery Task Force re GR 40 and CR 39

e Other Business for the Good of the Order

Adjourn

The next meeting is scheduled for September 13, 2021.

\‘ 1325 4th Avenue | Suite 600 | Seattle, WA 98101-2539
 206-733-5941 | www.wsba.org


https://www.courts.wa.gov/court_rules/?fa=court_rules.proposedRuleDisplay&ruleId=5838
https://www.courts.wa.gov/court_rules/?fa=court_rules.proposedRuleDisplay&ruleId=5840

WASHINGTON STATE

BAR ASSOCIATION

Court Rules and Procedures Committee

Meeting Minutes
July 23, 2021

Members Present: Chair Isham Reavis, Magda Baker, Claire Carden, Paul Crisalli, Tony
DiTommaso, Duffy Graham, Ofelia Granados, Richard Greene, Karen Knutsen, Eric Lindberg,
Sarah Nagy, Ashton Rezayat, James Smith, Ann Summers, and Emory Wogenstahl.

Members Excused: Kristin Ballinger, Jody Cloutier, Stephanie Dikeakos, Brian Esler, John
Ledford, Margaret Macrae, Sara Mooney, Tim Moran, Rachel Reynolds, Jeff Sbaih, Kathleen
SHircliff, Elena Skillicorn, Mara Snyder, Jon Zimmerman, and Lauren Boyd (BOG Liaison).

Also Attending: J Benway (AOC Liaison), Nicole Gustine (WSBA Assistant General Counsel) and
Kyla Jones (WSBA Paralegal).

The meeting was called to order at 12:08 p.m. once a quorum was established.

1. Approval of Minutes
A motion was made and seconded to approve the May 10, 2021 meeting minutes. The
motion passed unanimously.

2. Subcommittee Reports
a. RAP Subcommittee
No report.

b. RAL Subcommittee
Subcommittee Chair Claire Carden reported on the comments received from
stakeholders. The subcommittee is going to meet to review RALJ 8.2 again and
present to the Committee at the next meeting. The Committee will meet in
August to take action on the RALJ proposals.

c. Subcommittee X
Subcommittee Chair Tony DiTommasso reported on the comments received in
response to the proposed changes to the CRLJ’s. The Committee will meet in
August to take action on these items.

3. Equity and Disparity Workgroup Update
Chair Isham Reavis reported on the Equity and Disparity Workgroup.

4. Other Business for the Good of the Order
The Committee lost quorum and plans to meet on August 9, 2021 to take action on the
agenda items. The meeting adjourned at 12:30 p.m.
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Comments Received
CRLJ Proposals

Subcommittee X
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From: Chad A. Jenks

To: WSBA CourtRules

Subject: Judgment spelling

Date: Thursday, May 13, 2021 2:56:01 PM
Attachments: image001.ipg

2021.05.13 Court Rules Committee Proposed Changes for Stakeholders.pdf

Just a consistency issue...
Pg. 33 of the PDF: The title is shown as “CRL] 54 JUDGEMENTS; COSTS”

The remaining section of that rule spells it correctly as “judgment” (without the “e”). 1 get
the “judgement” spelling may have been the original British spelling centuries ago, and
somewhat accepted today in the UK, but I'm guessing it was more of an oversight, as the
rest of the rule has the US spelling.

Other parts with same issue:

1. Pg. 34 (CRL] 55(b))
2. Pg. 35 (CRL] 55(e))
3. Pg 36 (CRL] 56 header)

Sorry for being picky

Chad A. Jenks

Deputy Prosecuting Attorney

Grant County Prosecuting Attorney’s Office
PO Box 37

Ephrata, WA 98823

Phone: 509.754.2011

Fax: 509.754.6574

cajenks@grantcountywa.gov

The contents of this e-mail message, including any attachments, are intended solely for the use of the person or entity to whom the e-
mail was addressed. It contains information that may be protected by attorney-client privilege, work-product, or other privileges, and may
be restricted from disclosure by applicable state and federal law. If you are not the intended recipient of this message, be advised that
any dissemination, distribution, or use of the contents of this message is strictly prohibited. If you received this message in error, please
contact the sender by reply e-mail. Please also permanently delete all copies of the original e-mail and any attached documentation.
Please be advised that any reply to this e-mail may be considered a public record and be subject to disclosure upon request.

CAUTION: This is an EXTERNAL email. DO NOT open attachments or click links from
UNKNOWN senders or in UNEXPECTED emails.
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GR 9 COVER SHEET
Suggested Amendment
RALJ 10.2 — DISMISSAL OF APPEAL

A. Proponent: WSBA Court Rules and Procedures Committee

B. Spokesperson: Isham Reavis, Chair - WSBA Court Rules and Procedures Committee
C. Purpose: Clarify the language and meaning of the RALJ 10.2(c).

D. Hearing: The proponent does not believe that a public hearing is necessary.

E.

Expedited Consideration: Not requested.

SUGGESTED AMENDMENT
RULE 10.2 Dismissal of Appeal

(a) Involuntary Dismissal. The superior court will, on motion of a party or on its own motion

after 14 days' notice to the parties, dismiss an appeal of the case (1) exeept-asprovided—in—+ule
103texHfor failure to timely file a notice of appeal except as provided in rule 10.3(c)(1), or (2)
for want of prosecution if the party appealing has abandoned the appeal. Unless good cause is
shown, an appeal will be deemed abandoned if there has been no action of record for 90 days.

(b) [Reserved.]

(c) Voluntary Wl-t-hd-ﬁl%-l Dlsmlssal of Appe al. The superlor court may, n 1ts discretion,
dismiss an appeal: 1 3 -cEiminal—ca W : A

(1) On stipulation of all parties. In criminal cases, the written consent of the defendant is
required. Or;

(2) On the motion of a party who has filed a notice of appeal.





GR 9 COVER SHEET
Suggested Amendment
RAP 2.2 — DECISIONS OF THE SUPERIOR COURT THAT MAY BE APPEALED

A. Proponent: ~ WSBA Court Rules and Procedures Committee

o

Spokesperson: Isham Reavis, Chair — WSBA Court Rules and Procedures Committee

C. Purpose: Recently, in Denney v. City of Richland, 195 Wn.2d 649 (2020), the Court
noted that although the RAPs clearly differentiate between rulings on the merits of a legal
claim and rulings on costs for purposes of the time for appeal, the interaction of CR 54
with the RAPs can create confusion. This proposed amendment adds a comment, taken
from the Court’s conclusion in Denney,that provides guidance to litigants as to when the
notice of appeal from a summary judgment ruling disposing of all claims is due.

Hearing: The proponent does not believe that a public hearing is necessary.

E. Expedited Consideration: Not requested.

SUGGESTED AMENDMENT
Rule 2.2 Decisions of the Superior Court That May Be Appealed

(a) Generally. Unless otherwise prohibited by statute or court rule and except as provided in
sections (b) and (c), a party may appeal from only the following superior court decisions:

(1) Final Judgment. The final judgment entered in any action or proceeding, regardless of
whether the judgment reserves for future determination an award of attorney fees or costs.

(2) [Reserved. ]

(3) Decision Determining Action. Any written decision affecting a substantial right in a civil case
that in effect determines the action and prevents a final judgment or discontinues the action.

(4) Order of Public Use and Necessity. An order of public use and necessity in a condemnation
case.

(5) Juvenile Court Disposition. The disposition decision following a finding of dependency by a
juvenile court, or a disposition decision following a finding of guilt in a juvenile offense
proceeding.

(6) Termination of All Parental Rights. A decision depriving a person of all parental rights with
respect to a child.

(7) Order of Incompetency. A decision declaring an adult legally incompetent, or an order
establishing a conservatorship or guardianship for an adult.

(8) Order of Commitment. A decision ordering commitment, entered after a sanity hearing or
after a sexual predator hearing.





(9) Order on Motion for New Trial or Amendment of Judgment. An order granting or denying a
motion for new trial or amendment of judgment.

(10) Order on Motion for Vacation of Judgment. An order granting or denying a motion to
vacate a judgment.

(11) Order on Motion for Arrest of Judgment. An order arresting or denying arrest of a judgment
in a criminal case.

(12) Order Denying Motion to Vacate Order of Arrest of a Person. An order denying a motion to
vacate an order of arrest of a person in a civil case.

(13) Final Order after Judgment. Any final order made after judgment that affects a substantial
right.

(b) Appeal by State or a Local Government in Criminal Case. Except as provided in section
(c), the State or a local government may appeal in a criminal case only from the following
superior court decisions and only if the appeal will not place the defendant in double jeopardy:

(1) Final Decision, Except Not Guilty. A decision that in effect abates, discontinues, or
determines the case other than by a judgment or verdict of not guilty, including but not limited to
a decision setting aside, quashing, or dismissing an indictment or information, or a decision
granting a motion to dismiss under CrR 8.3(c).

(2) Pretrial Order Suppressing Evidence. A pretrial order suppressing evidence, if the trial court
expressly finds that the practical effect of the order is to terminate the case.

(3) Arrest or Vacation of Judgment. An order arresting or vacating a judgment.
(4) New Trial. An order granting a new trial

(5) Disposition in Juvenile Offense Proceeding. A disposition in a juvenile offense proceeding
that (A) is below the standard range of disposition for the offense, (B) the state or local
government believes involves a miscalculation of the standard range, (C) includes provisions that
are unauthorized by law, or (D) omits a provision that is required by law.

(6) Sentence in Criminal Case. A sentence in a criminal case that (A) is outside the standard
range for the offense, (B) the state or local government believes involves a miscalculation of the
standard range, (C) includes provisions that are unauthorized by law, or (D) omits a provision
that is required by law.

(c) Superior Court Decision on Review of Decision of Court of Limited Jurisdiction. If the
superior court decision has been entered after a proceeding to review a decision of a court of
limited jurisdiction, a party may appeal only if the review proceeding was a trial de novo. Appeal
is not available if (1) the final judgment is a finding that a traffic infraction has been committed
or (2) the claim originated in a small claims court operating under chapter 12.40 RCW.

(d) Multiple Parties or Multiple Claims or Counts. In any case with multiple parties or
multiple claims for relief, or in a criminal case with multiple counts, an appeal may be taken





from a final judgment that does not dispose of all the claims or counts as to all the parties, but
only after an express direction by the trial court for entry of judgment and an express
determination in the judgment, supported by written findings, that there is no just reason for
delay. The findings may be made at the time of entry of judgment or thereafter on the court's
own motion or on motion of any party. The time for filing notice of appeal begins to run from the
entry of the required findings. In the absence of the required findings, determination and
direction, a judgment that adjudicates less than all the claims or counts, or adjudicates the rights
and liabilities of less than all the parties, is subject only to discretionary review until the entry of
a final judgment adjudicating all the claims, counts, rights, and habilities of all the parties.

COMMENT

[1T A summary judgment order disposing of all claims constitutes a final judgment, thereby starting
the 30-day appeal deadline even if an award of fees and costs is deferred until after the
deadline. Denney v. City of Richland, 195 Wn.2d 649, 659, 462 P.3d 842 (2020).






GR 9 COVER SHEET
Suggested Amendments

CRLJ4, CRLJ 8, CRLJ 13, CRLJ 15, CRLJ 18, CRLJ 19, CRLJ 20,
CRLJ 22, CRLJ 24, CRLJ 25, CRLJ 40, CRLJ 41, CRLJ 43, CRLJ 46,
CRLJ47,CRLJ49,CRLJ 51, CRLJ 54, CRLJ 55, CRLJ 56, CRLJ 58,

CRLJ 59, and CRLJ 73

. Proponent: WSBA Court Rules and Procedures Committee

. Spokesperson: Isham Reavis, Chair - WSBA Court Rules and Procedures Committee

. Purpose: The Superior Court Civil Rules were amended a few years ago to make the rules
gender neutral. The same was not done with the Civil Rules for Courts of Limited
Jurisdiction. The proposed amendments make the rules gender neutral.

. Hearing: The proponent does not believe that a public hearing is necessary.

. Expedited Consideration: Expedited consideration is not requested.





SUGGESTED AMENDMENT

CRLJ 4
PROCESS

(a) Summons—Issuance.

(1) The summons must be signed and dated by the plaintiff or kis the plaintiff's attorney, and
directed to the defendant requiring kisa the defendant to defend the action and to serve a copy of his
the defendant's appearance or defense on the person whose name is signed on the summons, and to file
a copy of his the defendant's appearance or defense with the court.

(2) Unless a statute or rule provides for a different time requirement, the summons shallrequire
the defendant to serve and file a copy of his-defense the answer within 20 days after the service of
summons, exclusive of the day of service. If a statute or rule other than this rule provides for a
different time to serve a defense, that time shall be stated in the summons.

(3) A notice of appearance, if made, shall be in writing, shall be signed by the defendant or his

the defendant's attorney, and shall be served upon the person whose name is signed on the summons
and filed with the court.

(4) No summons is necessary for a counterclaim or cross claim for any person who previously
has been made a party. Counterclaims and cross claims against an existing party may be served as
provided in rule 5.

(b) Summons.

(1) Contents. The summons for personal service shall contain:

(1) the title of the cause, specifying the name of the court in which the action is brought, the name
of the county designated bythe plaintiff as the place of trial, and the names of the parties to the action,
plaintiff and defendant;

(11) a direction to the defendant summoning ki the defendant to serve a copy of his-defense the
answer within a time stated in the summons and to file with the court a copy of his-defense the answer
within the time stated in the summons;

(2) Form. The summons for personal service in the state shall be substantially in the following
form:

(NAME AND LOCATION OF COURT)
)

Plaintiff, ) No.

v.)
, ) SUMMONS (20 days)

Defendant. )

TO THE DEFENDANT: A lawsuit has been started against you in the above entitled court by ,
plaintiff. Plaintiff's claim is stated in the written complaint, a copy of which is served upon you with this
summons.





In order to defend against this lawsuit, you must respond to the complaint by stating your defense
in writing, and serve a copy upon the person signing this summons within 20 days after the service of
this summons, excluding the day of service, or a default judgment may be entered against you without
notice. A default judgment is one where plaintiff is entitled to what ke plaintiff asks for because you
have not responded. If you serve a notice of appearance on the undersigned person you are entitled to
notice before a default judgment may be entered.

Any response or notice of appearance which you serve on any party to this lawsuit must also
be filed by you with the court within 20 days after the service of summons, excluding the day of
service.

If you wish to seek the advice of an attorney in this matter, you should do so promptly so that
your written response, if any, may be served on time.

This summons is issued pursuant to rule 4 of the Civil Rules for Courts of Limited
Jurisdiction.

(signed)

Print or Type Name
() Plaintiff () Plaintiff's Attorney
P. O. Address

Dated Telephone Number

(¢) By Whom Served. Service of summons and complaint may be made by the sheriff or a
deputy of the county or district in which the court is located or by any person over the age of 18 years
and who is competent to be a witness and is not a party to the action.

(d) Service.
(1) Of Summons and Complaint. The summons and complaint shall be served together.

(2) Personal in State. Personal service of summons and other process shall be as provided in
RCW 4.28.080-.090, 23B.05.040, 23B.15.100, 46.64.040, and 48.05.200 and .210, and other statutes
which provide for personal service

(e) Service by Publication and Personal Service Out of the Jurisdiction.

(1) When the defendant cannot be found within the territorial jurisdiction of the court (of which
the return of the sheriff of the county in which the action is brought, that the defendant cannot be found
in the county, is prima facie evidence), and upon filing of an affidavit of the plaintiff, his the plaintiff's
agent, or attorney, with the court stating that ke the plaintiff believes that the defendant is not a
resident of the county, or cannot be found therein, and that ke the plaintiff has deposited a copy of the
summons (substantially in the form prescribed in this rule) and complaint in the post office, directed to
the defendant at his the defendant's place of residence, unless it is stated in the affidavit that such





residence is not known to the affiant, and stating the existence of one of the cases hereinafter specified,
the service may be made by publication of the summons by the plaintiff or his the plaintiff's attorney in
any of the following cases:

(1) when the defendant is a foreign corporation, and has property within the county;

(i1) when the defendant, being a resident of the county, has departed therefrom with intent to
defraud his the defendant's creditors, or to avoid the service of a notice and complaint, or keep
himself the defendant remains concealed therein with like intent;

(ii1) when the defendant is not a resident of the county, but has property therein which has
been brought under the control of the court by seizure or some equivalent act;

(iv) when the subject of the action is personal property in the county, and the defendant has or
claims a lien or interest, actual or contingent, therein, and the relief demanded consists wholly, or
partially, in excluding the defendant from any interest or lien therein;

(v) when the action is brought under RCW 4.08.160 and 4.08.170 to determine conflicting
claims to personal property in the county.

(2) The publication shall be made in the same manner and in the same form as a summons by
publication in superior court (see RCW 4.28.100), with appropriate adjustments for the name and
location of the court.

(3) Personal service on the defendant out of the territorial jurisdiction of the court shall be
equivalent to service by publication, and the notice to the defendant out of the county shall contain
the same as the notice by publication and shall require the defendant to appear at a time and place
certain which shall not be less than 30 days from the date of service.

(4) Service made in the modes provided in this section 4(e) shall not alone be taken and held to
give the court jurisdiction over the person of the defendant. By such service the court only acquires
jurisdiction to give a judgment which is effective as to property or debts attached or garnished in
connection with the suit or other property which properly forms the basis of jurisdiction of the court. If
the defendant appears in a suit commenced by such service the court shall have jurisdiction over his
persen the defendant. The defendant may appear specially and solely to challenge jurisdiction over
property or debts attached or garnished or other property within the jurisdiction of the court.

(f) Alternative to Service by Publication. In circumstances justifying service by publication,
if the serving party files an affidavit stating facts from which the court determines that service by mail
is just as likely to give actual notice as service by publication, the court may order that service be
made by any person over 18 years of age, who is competent to be a witness, other than a party, by
mailing copies of the summons and other process to the party to be served at his the party's last known
address or any other address determined by the court to be appropriate. Two copies shall be mailed,
postage prepaid, one by ordinary first class mail and the other by a form of mail requiring a signed
receipt showing when and to whom it was delivered. The envelopes must bear the return address of
the sender. The summons shall contain the date it was deposited in the mail and shall require the
defendant to appear and answer the complaint within 90 days from the date of mailing. Service under
this subsection has the same jurisdictional effect as service by publication.





(g) Appearance. A voluntary appearance of a defendant does not preclude his the defendant's
right to challenge lack of jurisdiction over his the defendant, insufficiency of process, or insufficiency
of service of process pursuant to rule 12(b).

(h) Territorial Limits of Effective Service. All process other than a subpoena may be served
anywhere within the territorial limits of the state, and when a statute or these rules so provide beyond
the territorial limits of the state. A subpoena may be served within the territorial limits provided in
rule 45 and RCW 5.56.010.

(i) Return of Service. Proof of service shall be as follows:

(1) If served by the sheriff or his the sheriff's deputy, the return of the sheriff or his the
sheriff's deputy endorsed upon or attached to the summons;

(2) If served by any other person, kis the person's affidavit of service endorsed upon or
attached to the summons; or

(3) If served by publication, the affidavit of the publisher, foreman, principal clerk, or
business manager of the newspaper showing the same, together with a printed copy of the
summons as published; or

(4) If served as provided in section (f), the affidavit of the serving party stating that copies of the
summons and other process were sent by mail in accordance with the rule and directions by the court,
and stating to whom, and when, the envelopes were mailed;

(5) The written acceptance or admission of the defendant, his the defendant's agent or attorney;

(6) In case of personal service out of the state, the affidavit of the person making the
service, sworn to before a notary public, with a seal attached, or before a clerk of a court of
record;

(7) In case of service otherwise than by publication, the return, acceptance, admission, or
affidavit must state the time, place, and manner of service. Failure to make proof of service does not
affect the validity of the service.

(j) Amendment of Process. At any time in its discretion and upon such terms as it deems just, the
court may allow any process or proof of service thereof to be amended, unless it clearly appears that
material prejudice would result to the substantial rights of the party against whom the process is issued.

[Amended effective September 1, 1994; September 1, 1996; September 1, 2000.]





CRLJ 8
GENERAL RULES OF PLEADING

(1) Claims for Relief. A pleading which sets forth a claim for relief, whether an original
claim, counterclaim, cross claim, or third party claim shall contain (1) a short and plain
statement of the claim showing that the pleader is entitled to relief, and (2) a demand for
judgment for the relief to which he-deems-himsel—entitled the pleader claims entitlement.
Relief in the alternative or of several different types may be demanded.

(2) Defenses; Form of Denials. A party shall state in short and plain terms the defenses
to each claim asserted and shall admit or deny the averments upon which the adverse party
relies. If'a party is without knowledge or information sufficient to form a belief as to the truth
of an averment, the party shall so state and this has the effect of a denial. Denials shall fairly
meet the substance of the averments denied. When a pleader intends in good faith to deny only
a part or a qualification of an averment, the pleader shall specify so much of it as is true and
material and shall deny only the remainder. Unless the pleader intends in good faith to
controvert all the averments of the preceding pleading, the pleader may make denials as
specific denials of designated averments or paragraphs, or the pleader may generally deny all
the averments except such designated averments or paragraphs as the pleader expressly admits;
but, when the pleader does so intend to controvert all its averments, the pleader may do so by
general denial subject to the obligations set forth in rule 11.

(3) Affirmative Defenses. Inpleading to a preceding pleading, a party shall set forth
affirmatively accord and satisfaction, arbitration and award, assumption of risk, contributory
negligence, discharge in bankruptcy, duress, estoppel, failure of consideration, fault of a
nonparty, fraud, illegality, injury by fellow servant, laches, license, payment, release, res
Judicata, statute of frauds, statute of limitation, waiver, and any other matter constituting an
avoidance or affirmative defense. When a party has mistakenly designated a defense as a
counterclaim or a counterclaim as a defense, the court on terms, if justice so requires, shall
treat the pleading as if there had been a proper designation.

(4) Effect of Failure To Deny. Averments in a pleading to which responsive pleading
is required, other than those as to the amount of damage, are admitted when not denied in the
responsive pleading. Averments in a pleading to which no responsive pleading is required or
permitted shall be taken as denied or avoided.

(5) Pleading To Be Concise and Direct: Consistency.

» Each averment of a pleading shall be simple, concise, and direct. No technical forms
of pleadings or motions are required.

* A party may set forth two or more statements of a claim or defense alternately or
hypothetically, either in one count or defense or in separate counts or defenses. When two
or more statements are made in the alternative and one of them if made independently
would be sufficient, the pleading is not made insufficient by the insufficiency of one or
more of the alternative statements. A party may also state as many separate claims or





defenses as the party has regardless of consistency and whether based on legal or on
equitable grounds or on both. All statements shall be made subject to the obligations set
forth in rule 11.

() Construction of Pleadings. All pleadings shall be so construed as to do substantial
justice.

[Adopted effective September 1 1984; Amended effective September 1, 1989;
September 1, 1994.]





CRLJ
13
COUNTERCLAIM AND CROSS CLAIM

(6) Compulsory Counterclaims. A pleading shall state as a counterclaim any claim
which at the time of serving the pleading the pleader has against any opposing party, if it
arises out of the transaction or occurrence that is the subject matter of the opposing party's
claim and does not require for its adjudication the presence of third parties of whom the
court cannot acquire jurisdiction. But the pleader need not state the claim if (1) at the time
the action was commenced the claim was the subject of another pending action, or (2) the
opposing party brought suit upon the claim by attachment or other process by which the
court did not acquire jurisdiction to render a personal judgment on that claim, and the
pleader is not stating any counterclaim under this rule.

(7) Permissive Counterclaims. A pleading may state as a counterclaim any claim against
an opposing party not arising out of the transaction or occurrence that is the subject matter of
the opposing party's claim.

(8) Counterclaim Exceeding Opposing Claim. A counterclaim may or may not
diminish or defeat the recovery sought by the opposing party. It mayclaim relief exceeding in
amount or different in kind from that sought in the pleading of the opposing party.

(9) Counterclaim Against the State. These rules shall not be construed to enlarge
beyond the limits now fixed by law the right to assert counterclaims, or to claim credits
against the State or an officer or agency thereof.

(10)  Counterclaim Maturing or Acquired After Pleading. A claim which either
matured or was acquired by the pleader after serving the pleading may, with the permission of
the court, be presented as a counterclaim by supplemental pleading.

(11) Omitted Counterclaim. When a pleader fails to setup a counterclaim through
oversight, inadvertence, or excusable neglect, or when justice requires, the pleader may by
leave of court set up the counterclaim by amendment.

(12) Cross Claim Against Coparty. A pleading may state as a cross claim any
claim by one party against a coparty arising out of the transaction or occurrence that is the
subject matter either of the original action or of a counterclaim therein or relating to any
property that is the subject matter of the original action. Such cross claim may include a
claim that the party against whom it is asserted is or may be liable to the cross claimant for all
or part of a claim asserted in the action against the cross claimant.

(13) Joinder of Additional Parties. Persons other than those made parties to the
original action may be made parties to a counterclaim or cross claim in accordance with the
provisions of rules 19 and 20.





(14) Separate Trials; Separate Judgment. If the court orders separate trials as
provided in rule 42(b), judgment on a counterclaim or cross claim may be rendered in
accordance with the terms of rule 54(b), even if the claims of the opposing party have been
dismissed or otherwise disposed of.

(15) Setoff Against Assignee. The defendant in a civil action upon a contract
express or implied, other than upon a negotiable promissory note or bill of exchange,
negotiated in good faith and without notice before due, which has been assigned to the
plaintiff, may set off a demand of a like nature existing against the person to whom the
defendant was originally liable, or any assignee prior to the plamntiff, of such contract,
provided such demand existed at the time of the assignment thereof, and belonging to the
defendant in good faith, before notice of such assignment, and was such a demand as might
have been set off against such person to whom the defendant was originally liable, or such
assignee while the contract belonged to hi-such person or assignee.

(b) Setoff Against Beneficiary of Trust Estate. If the plaintiff be a trustee to any other,
or if the action be in a name of a plaintiff which has no real interest in the contract upon which
the action is founded, so much a demand existing against those whom the plaintiff represents or
for whose benefit the action is brought may be set off as will satisty the plaintiffs debt, if the
same might have been set off in an action brought against those beneficially mnterested.

(¢) Setoff Must Be Pleaded. To entitle a defendant to a setoff under this rule, the
defendant must set forth the same in the answer.

[Adopted effective September 1, 1984; Amended effective September 1, 1989.]





CRLJ 15
AMENDED AND SUPPLEMENTAL PLEADINGS

(a) Amendments. A party may amend the party’s pleading once as a matter of course at any
time before a responsive pleading is served or, if the pleading is one to which no responsive
pleading is permitted and the action has not been placed upon the trial calendar, the party may so
amend it at any time within 20 days after it is served. Otherwise, a party may amend the party’s
pleading only by leave of court or by written consent of the adverse party; and leave shall be
freely given when justice so requires. If a party moves to amend a pleading, a copy of the
proposed amended pleading, denominated “proposed” and unsigned, shall be attached to the
motion. If a motion to amend is granted, the moving party shall thereafter file the amended
pleading and, pursuant to rule 5, serve a copy thereof on all other parties. A party shall plead in
response to an amended pleading within the time remaining for response to the original pleading
or within 10 days after service or notice of the amended pleading, whichever period may be the
longer, unless the court otherwise orders.

(b) Amendments to Conform to the Evidence. When issues not raised by the pleadings are
tried by express or implied consent of the parties, they shall be treated in all respects as if they
had been raised in the pleadings. Such amendment of the pleadings as may be necessary to cause
them to conform to the evidence and to raise these issues may be made upon motion of any party
at any time, even after judgment; but failure so to amend does not affect the result of the trial of
these issues. If the evidence is objected to at the trial on the ground that it is not within the issues
made by the pleadings, the court may allow the pleadings to be amended and shall do so freely
when the presentation of the merits of the action will be subserved thereby and the objecting
party fails to satisfy the court that the admission of such evidence would prejudice him that
party in maintaining his an action or defense upon the merits. The court may grant a
continuance to enable the objecting party to meet such evidence.

(c) Relation Back of Amendments. Whenever the claim or defense asserted in the amended
pleading arose out of the conduct, transaction, or occurrence set forth or attempted to be set forth
in the original pleading the amendment relates back to the date of the original pleading. An
amendment changing the party against whom a claim is asserted relates back if the foregoing
provision is satisfied and, within the period provided by law for commencing the action against
him_against the original party, the party to be brought in by amendment (1) has received such
notice of the institution of the action that he the new party will not be prejudiced in maintaining
his a defense on the merits, and (2) knew or should have known that, but for a mistake
concerning the identity of the proper party, the action would have been brought against ki the

new party.

(d) Supple mental Pleadings. Upon motion of a party the court may, upon reasonable notice and
upon such terms as are just, permit ki the party to serve a supplemental pleading setting forth
transactions or occurrences or events which have happened since the date of the pleading sought
to be supplemented. Permission may be granted even though the original pleading is defective in
its statement of a claim for relief or defense. If the court deems it advisable that the adverse party
plead to the supplemental pleading, it shall so order, specifying the time therefor.





(e) Interline ations. No amendments shall be made to any pleading by erasing or adding words to
the original on file, without first obtaining leave of the court.





CRLJ 18
JOINDER OF CLAIMS AND REMEDIES

(a) Joinder of Claims. A party asserting a claim to relief as an original claim, counterclaim, cross
claim, or third party claim, may join, either as independent or as alternate claims, as many claims

as he the party has against an opposing party.

(b) Joinder of Remedies. Whenever a claim is one heretofore cognizable only after another claim
has been prosecuted to a conclusion, the two claims may be joined in a single action; but the
court shall grant relief in that action only in accordance with the relative substantive rights of the
parties.





CRLJ 19
JOINDER OF PERSONS NEEDED FOR JUST ADJUDICATION

(a) Persons To Be Joined if Feasible. A person who is subject to service of process and whose
joinder will not deprive the court of jurisdiction over the subject matter of the action shall be
joined as a party in the action if (1) in his the person’s absence complete relief cannot be
accorded among those already parties, or (2) ke the person claims an interest relating to the
subject of the action and is so situated that the disposition of the action in his-the person’s
absence may (i) as a practical matter impair or impede his-the person’s ability to protect that
mterest or (i) leave any of the persons already parties subject to a substantial risk of incurring
double, multiple, or otherwise inconsistent obligations by reason of his the person’s claimed
interest. If ke the person has not been so joined, the court shall order that ke the person be made
a party. If ke the person should join as a plamtiff but refuses to do so, ke the person may be
made a defendant, or, in a proper case, an mvoluntary plamtiff. If the joined party objects to
venue and his the person’s joinder would render the venue of the action improper, ke the joined
party shall be dismissed from the action.

(b) Determination by Court Whenever Joinder Not Feasible. If a person jomable under (1) or
(2) of section (a) hereof cannot be made a party, the court shall determine whether in equity and
good conscience the action should proceed among the parties before it, or should be dismissed,
the absent person being thus regarded as indispensable. The factors to be considered by the court
include:

(1) to what extent a judgment rendered in the persons absence might be prejudicial to him
the person or those already parties;

(2) the extent to which, by protective provisions in the judgment, by the shaping of relief,
or other measures, the prejudice canbe lessened or avoided;

(3) whether a judgment rendered in the person’s absence will be adequate;
(4) whether the plantiff will have an adequate remedy if the action is dismissed for
nonjoinder.

(c) Pleading Reasons for Nonjoinder. A pleading asserting a claim for relief shall state the
names, if known to the pleader, of any persons joinable under (1) or (2) of section (a) hereof who
are not joined, and the reasons why they those persons are not joined.

(d) [Reserved.]

(e) Husband and Wife Must Join--Exceptions. RCW 4.08.030 applies to the joinder of
spouses.





CRLJ 20
PERMISSIVE JOINDER OF PARTIES

(a) Permissive Joinder. All persons may join in one action as plamtiffs if they assert any right to
relief jointly, severally, or in the alternative in respect of or arising out of the same transaction,
occurrence or series of transactions or occurrences and if any question of law or fact common to
all of these persons will arise in the action. All persons may be joined in one action as defendants
if there is asserted against them jointly, severally, or in the alternative, any right to relief in
respect of or arising out of the same transaction, occurrence, or series of transactions or
occurrences and if any question of law or fact common to all of them will arise in the action. A
plaintiff or defendant need not be interested in obtaining or defending against all the relief
demanded. Judgment may be given for one or more of the plaintiffs according to their respective
rights to relief, and against one or more defendants according to their respective labilities.

(b) Separate Trials. The court may make such orders as will prevent a party from being
embarrassed, delayed, or put to expense by the inclusion of a party against whom he a party
asserts no claim and who asserts no claim against him-the party, and may order separate trials or
make other orders to prevent delay or prejudice.

(c) When Husband and Wife May Join. (Reserved. See RCW 4.08.040.)

(d) Service on Joint Defendants; Procedure After Service. When the action is against two or
more defendants and the summons is served on one or more but not on all of them, the plantiff
may proceed as follows:

(1) If the action is against the defendants jointly indebted upon a contract, ke the plaintiff
may proceed against the defendants served unless the court otherwise directs; and if he the
plaintiff recovers judgment it may be entered against all the defendants thus jointly indebted so
far only as it may be enforced against the joint property of all and the separate property of the
defendants served.

(2) If the action is against defendants severally Lable, he the plaintiff may proceed
against the defendants served in the same manner as if they were the only defendants.

(3) Though all the defendants may have been served with the summons, judgment may be
taken against any of them severally, when the plaintiff would be entitled to judgment against
such defendants if the action had been against them alone.

(e) Procedure To Bind Joint Debtor. RCW 4.68 applies to the enforcement of a judgment
against a joint debtor.





CRLJ 22
INTERPLEADER

(a) Rule. Persons having claims against the plamtiff may be joined as defendants and required to
mterplead when their claims are such that the plaintiff is or may be exposed to double or multiple
liability. It is not ground for objection to the joinder that the claims of the several claimants or
the titles on which their claims depend do not have a common origin or are not identical but are
adverse to and independent of one another, or that the plaintiff avers that ke the plaintiff is not
liable in whole or in part to any or all of the claimants. A defendant exposed to similar liability
may obtain such interpleader by way of cross claim or counterclaim. The provisions of this rule
supplement and do not in any way limit the joinder of parties permitted under other rules and
statutes.

(b) Statutes. The remedy herein provided is in addition to and in no way supersedes or limits the
remedy provided by RCW 4.08.150 to 4.08.180, inclusive.





CRLJ 24
INTERVENTION

(a) Intervention of Right. Upon timely application, anyone shall be permitted to intervene in an
action:

(1) when a statute confers an unconditional right to intervene; or

(2) when the applicant claims an interest relating to the property or transaction which is
the subject of the action and ke the applicant is so situated that the disposition of the action may
as a practical matter impair or impede his the applicant’s ability to protect that interest, unless
the applicants mterest is adequately represented by existing parties.

(b) Permissive Intervention. Upon timely application, anyone may be permitted to intervene in
an action:
(1) when a statute confers a conditional right to intervene; or

(2) when an applicants claim or defense and the main action have a question of law or
factin common. When a party to an action relies for ground of claim or defense upon any statute
or executive order administered by a federal or state governmental officer or agency or upon any
regulation, order, requirements, or agreement issued or made pursuant to the statute or executive
order, the officer or agency upon timely application may be permitted to intervene in the action.
In exercising its discretion the court shall consider whether the intervention will unduly delay or
prejudice the adjudication of the rights of the original parties.

(c) Procedure. A person desiring to intervene shall serve a motion to intervene upon all parties
as provided in rule 5. The motion shall state the grounds therefor and shall be accompanied by a
pleading setting forth the claim or defense for which intervention is sought.





CRLJ 25
SUBSTITUTION OF PARTIES

(a) Death.

(1) Procedure. If a party dies and the claim is not thereby extinguished, the court may order
substitution of the proper parties. The motion for substitution may be made by the successors or
representatives of the deceased party or by any party and, together with the notice of hearing,
shall be served on the parties as provided by rule 5 for service of notices, and upon persons not
parties in the manner provided by statute or by rule for the service of a summons. If substitution
is not made within the time authorized by law, the action may be dismissed as to the deceased

party.

(2) Partial Abatement. In the event of the death of one or more of the plaintiffs or one or more of
the defendants in an action in which the right sought to be enforced survives only to the

surviving plamntiffs or only against the surviving defendants, the action does not abate. The death
shall be suggested upon the record and the action shall proceed in favor of or against the
surviving parties.

(b) Incompetency. If a party becomes incompetent, the court upon motion served as provided in
section (a) of this rule may allow the action to be continued by or against his the party’s
representative.

(c) Transfer of Interest. In case of any transfer of interest, the action may be continued by or
against the original party unless the court upon motion directs the person to whom the mterest is
transferred to be substituted in the action or joined with the original party. Service of the motion
shall be made as provided i section (a) of this rule.

(d) Public Offices; Death or Separation From Office. [Reserved.]





RULE 40. ASSIGNMENT OF CASES

(a) Notice of Trial--Note of Issue.

(1) Of Fact. At any time after the issues of fact are completed in any case by the service of
complaint and answer or reply when necessary, as herein provided, either party may cause the
issues of factto be brought on for trial, by serving upon the opposite party a notice of trial at
least 3 days before any day provided by rules of court for setting causes for trial, which notice
shall give the title of the cause as in the pleadings, and notify the opposite party that the issues in
such action will be brought on for trial at the time set by the court; and the party giving such
notice of trial shall, at least 5 days before the day of setting such causes for trial, file with the
clerk of the court a note of issue containing the title of the action, the names of the attorneys and
the date when the last pleading was served; and the clerk shall thereupon enter the cause upon
the trial docket according to the date of the issue.

(2) Of Law. In case an issue of law raised upon the pleadings is desired to be brought on for
argument, either party shall, at least 5 days before the day set apart by the court under its rules
for hearing issues of law, serve upon the opposite party a like notice of trial and furnish the clerk
of the court with a note of issue as above provided, which note of issue shall specify that the
issue to be tried is an issue of law; and the clerk of the court shall thereupon enter such action
upon the motion docket of the court.

(3) Adjournments. When a cause has once been placed upon either docket of the court, if not
tried or argued at the time for which notice was given, it need not be noticed for a subsequent
session or day, but shall remain upon the docket from session to session or from law day to law
day until final disposition or stricken off by the court.

(4) Filing Note by Opposite Party. The party upon whom notice of trial is served may file the
note of issue and cause the action to be placed upon the calendar without further notice enhis
patt by the served party.

(5) Issue May Be Brought to Trial by Either Party. Either party, after the notice of trial, whether
given by himself—er-the-adverse either party, may bring the issue to trial, and in the absence of
the adverse party, unless the court for good cause otherwise directs, may proceed with his the
case, and take a dismissal of the action, or a verdict or judgment, as the case may require.

(b) Methods. Each court of limited jurisdiction may provide by local rule for placing of actions
upon the trial calendar (1) without request of the parties or (2) upon request of a party and notice
to the other parties or (3) in such other manner as the court deems expedient.

(c) Preferences. In setting cases for trial, unless otherwise provided by statute, preference shall
be given to criminal over civil cases, and cases where the defendant or a witness is in
confinement shall have preference over other cases.

(d) Trials. When a cause is setand called for trial, it shall be tried or dismissed, unless good
cause is shown for a continuance. The court may in a proper case, and upon terms, reset the
same.





(e) Continuances. A motion to continue a trial on the ground of the absence of evidence shall
only be made upon affidavit showing the materiality of the evidence expected to be obtained, and
that due diligence has been used to procure it, and also the name and address of the witness or
witnesses. The court may also require the moving party to state upon affidavit the evidence
which ke that party expects to obtain; and if the adverse party admits that such evidence would
be given, and that it be considered as actually given on the trial, or offered and overruled as
improper, the trial shall not be continued. The court, upon its allowance of the motion, may
impose terms or conditions upon the moving party.

(f) Change of Judge.

In any case pending in any court of limited jurisdiction, unless otherwise provided by law, the
judge thereof shall be deemed disqualified to hear and try the case when ke the judge is in
anywise interested or prejudiced. The judge, of his the judge’s own nitiative, may enter an order
disqualifyring himself of self disqualifications. A judge and-he shall also self disqualify himsel
under the provisions of this rule if, before the jury is sworn or the trial is commenced, a party
files anaffidavit that such party cannot have a fair and impartial trial by reason of the interest or
prejudice of the judge or for other ground provided by law. Only one such affidavit shall be filed
by the same party in the case and such affidavit shall be made as to only one of the judges of said
court.

All right to an affidavit of prejudice will be considered waived where filed more than 10 days
after the case is set for trial, unless the affidavit alleges a particular incident, conversation or
utterance by the judge, which was not known to the party or his the party’s attorney within the
10-day period. In multiple judge courts, or where a pro tempore or visiting judge is designated as
the trial judge, the 10-day period shall commence on the date that the defendant or his the party’s
attorney has actual notice of assignment or reassignment to a designated trial judge.





RULE 41. DISMISSAL OF ACTIONS
(a) Voluntary Dismissal.
(1) Mandatory. Any action shall be dismissed by the court:
(1) By Stipulation. When all parties who have appeared so stipulate in writing; or

(1) By Plamtiff Before Resting. Upon motion of the plaintiff atany time before plamtiff rests at
the conclusion of his plaintiff’s opening case.

(2) Permissive. After plamtiff rests after his plaintiff’s opening case, plaintiff may move for a
voluntary dismissal without prejudice upon good cause shown and upon such terms and
conditions as the court deems proper.

(3) Counterclaim. If a counterclaim has been pleaded by a defendant prior to the service upon
him the defendant of plamtiff's motion for dismissal, the action shall not be dismissed against the
defendant's objection unless the counterclaim can remain pending for independent adjudication
by the court.

(4) Effect. Unless otherwise stated in the order of dismissal, the dismissal is without prejudice,
except that an order of dismissal operates as an adjudication upon the merits when obtained by a
plantiff who has once dismissed an action based on or including the same claim in any court of
the United States or of any state.

(b) Involuntary Dismissal; Effect. For failure of the plaintiff to prosecute or to comply with these
rules or any order of the court, a defendant may move for dismissal of an action or of any claim
against himr-er-her that defendant.

(1) Want of Prosecution on Motion of Party. Any civil action shall be dismissed, without
prejudice, for want of prosecution whenever the plaintiff, counterclaimant, cross claimant, or
third party plaintiff neglects to note the action for trial or hearing within 1 year after any issue of
law or fact has been joined, unless the failure to bring the same on for trial or hearing was caused
by the party who makes the motion to dismiss. Such motion to dismiss shall come on for hearing
only after 10 days' notice to the adverse party. If the case is noted for trial before the hearing on
the motion, the action shall not be dismissed.

(2) Dismissal on Clerk's Motion.

(1) Notice. In all civil cases in which no action of record has occurred during the previous 12
months, the clerk of the court shall notify the attorneys of record by mail that the court will
dismiss the case unless, within 30 days following the mailing of such notice, a party takes action
of record or files a status report with the court indicating the reason for inactivity and projecting
future activity and a case completion date. If the court does not receive such a status report, it
shall, on motion of the clerk, dismiss the case without prejudice and without cost to any party.

(i) Mailing Notice; Reinstatement. The clerk shall mail notice of impending dismissal not later
than 30 days after the case becomes eligible for dismissal because of inactivity. A party who





does not receive the clerk's notice shall be entitled to reinstatement of the case, without cost,
upon motion brought within a reasonable time after learning of the dismissal.

(i) Discovery in Process. The filing of a document indicating that discovery is occurring
between the parties shall constitute action of record for purposes of this rule.

(iv) Other Grounds for Dismissal and Reinstatement. This rule is not a limitation upon any other
power that the court may have to dismiss or reinstate any action upon motion or otherwise.

(3) Defendant's Motion After Plaintiff Rests. After the plaintiff, in an action tried by the court
without a jury, has completed the presentation of his evidence, the defendant, without waiving
his the right to offer evidence in the event the motion is not granted, may move for a dismissal on
the ground that upon the facts and the law the plaintiff has shown no right to relief. The court as
trier of the facts may then determine them and render judgment against the plamtiff or may
decline to render any judgment until the close of all the evidence. If the court renders judgment
on the merits against the plaintiff, the court shall make findings as provided in RALJ 5.2. Unless
the court in its order for dismissal otherwise specifies, a dismissal under this subsection and any
dismissal not provided for in this rule, other than a dismissal for lack of jurisdiction, for improper
venue, or for failure to join a party under rule 19, operates as an adjudication upon the merits.

(c) Dismissal of Counterclaim, Cross Claim, or Third Party Claim. The provisions of this rule
apply to the dismissal of any counterclaim, cross claim, or third party claim. A voluntary
dismissal by the claimant alone pursuant to subsection (a)(1) of this rule shall be made before a
responsive pleading is served or, if there is none, before the introduction of evidence at the trial
or hearing.

(d) Costs of Previously Dismissed Action. If a plantiff who has once dismissed an action in any
court commences an action based upon or including the same claim against the same defendant,
the court may make such order for the payment of taxable costs of the action previously
dismissed as it may deem proper and may stay the proceedings in the action until the plaintiff has
complied with the order.

(e) Notice of Settlements. If a case is settled after it has been assigned for trial, it shall be the
duty of the attorneys or of any party appearing pro se to notify the court promptly of the
settlement. If the settlement is made within 5 days before the trial date, the notice shall be made
by telephone or in person. All notices of settlement shall be confirmed in writing to the clerk.





CRLJ 43
TAKING OF TESTIMONY

(a) Testimony.

(1) Generally. Inall trials the testimony of witnesses shall be taken orally in open court,
unless otherwise directed by the court or provided by rule or statute.

(2) Multiple Examinations. When two or more attorneys are upon the same side trying a case,
the attorney conducting the examination of a witness shall continue until the witness is excused
from the stand; and all objections and offers of proof made during the examination of such
witness shall be made or announced by the attorney who is conducting the examination or cross
examination.

(b) and (c¢) [Reserved. See ER103 and 611.]

(d) Oaths of Witnesses.

(1) Administration. The oaths of all witnesses

(1) shall be administered by the judge;

(i1) shall be administered to each witness individually; and

(i11) the witness shall stand while the oath is administered.

(2) Applicability. This rule shall not apply to civil ex parte proceedings, and in such cases the
manner of swearing witnesses shall be as each court may prescribe.

(3) Affirmation in Lieu of Oath. Whenever under these rules an oath is required to be taken, a
solemn affirmation may be acceptedin lieu thereof.

(e) Evidence on Motions. When a motion is based on facts not appearing of record the court
may hear the matter on affidavits presented by the respective parties, but the court may direct
that the matter be heard wholly or partly on oral testimony or depositions.

() Adverse Party as Witness.

(1) Party or Managing Agent as Adverse Witness. A party, or anyone who at the time of the
notice is an officer, director, or other managing agent (herein collectively referredto as
"managing agent") of a public or private corporation, partnership or association that is a party to
an action or proceeding may be examined at the instance of any adverse party. Attendance of
such deponent or witness may be compelled solely by notice (in lieu of a subpoena) given in the
manner prescribed in CR 30(b)(1) to opposing counsel of record. Notices for the attendance of a
party or of a managing agent at the trial shall be given not less than 10 days before trial
(exclusive of the day of service, Saturdays, Sundays, and court holidays). For good cause shown
in the manner prescribed in CR 26(c), the court may make orders for the protection of the party
or managing agent to be examined.

(2) Effect of Discovery, etc. A party who has served interrogatories to be answered by the
adverse party or who has taken the deposition of an adverse party or of the managing agent of an
adverse party shall not be precluded for that reason from examining such adverse party or
managing agent at the trial. Matters admitted by an adverse party or managing agent in
interrogatory answers, deposition testimony, or trial testimony are not conclusively established
and may be rebutted.

(3) Refusal To Attend and Testify; Penalties. If a party or a managing agent refuses to attend
and testify before the officer designated to take his-that person’s deposition or at the trial after
notice served as prescribed in CR 30(b)(1), the complaint, answer, or reply of the party may be
stricken and judgment taken against the party, and the contumacious party or managing agent
may also be proceeded against as in other cases of contempt. This rule shall not be construed:

(i) to compel any person to answer any question where such answer might tend to be 5 him;





(11) to prevent a party from using a subpoena to compel the attendance of any party or
managing agent to give testimony by deposition or at the trial; nor

(ii1) to imit the applicability of any other sanctions or penalties provided in CR 37 or
otherwise for failure to attend and give testimony.

(g) Attorney as Witness. [f any attorney offers himself asto be a witness on behalf of his
the attorney’s client and gives evidence on the merits, ke the attorney shall not argue the case to
the jury, unless by permission of the court.

(h) Recording as Evidence. Whenever the testimony of a witness at a trial or hearing which
was recorded is admissible in evidence at a later trial, it may be proved by the recording thereof
duly certified by the person who recorded the testimony.

(i) [Reserved. See ER 804.]

(j) Record in Retrial of Nonjury Cases. In the event a cause has been remanded by the
court for a new trial or the taking of further testimony, and such cause shall have been tried
without a jury, and the testimony in such cause shall have been taken in full and used as the
record upon review, either party upon the retrial of such cause or the taking of further testimony
therein shall have the right, provided the court shall so order after an application on 10 days'
notice to the opposing party or parties, to submit said record as the testimony in said cause upon
its second hearing, to the same effect as if the witnesses called by him either party in the earlier
hearing had been called, sworn, and testified in the further hearing; but no party shall be denied
the right to submit other or further testimony upon such retrial or further hearing, and the party
having the right of cross examination shall have the privilege of subpoenaing any witness whose
testimony is contained in such record for further cross examination.

(k) Juror Questions for Witnesses. The court shall permit jurors to submit to the court
written questions directed to witnesses. Counsel shall be given an opportunity to object to such
questions in a manner that does not inform the jury that an objection was made. The court shall
establish procedures for submitting, objecting to, and answering questions from jurors to
witnesses. The court may rephrase or reword questions from jurors to witnesses. The court may
refuse on its own motion to allow a particular question from a juror to a witness.

[Adopted effective September 1, 1984; Amended effective September 1, 1989; October 1, 2002;
September 1, 2006.]





CRLJ 46
EXCEPTIONS UNNECESSARY

Formal exceptions to rulings or orders of the court are unnecessary; but for all purposes
for which an exception has heretofore been necessary it is sufficient that a party, at the time the
ruling or order of the court is made or sought, makes known to the court the action which ke
the party desires the court to take or his the party’s objection to the action of the court and his
the grounds therefor; and, if a party has no opportunity to object to a ruling or order at the time
it is made, the absence of an objection does not thereafter prejudice him the party.

[Adopted effective September 1, 1984; Amended effective September 1, 1989.]





CRLJ 47
JURORS

(a) Examination, Selection, etc. See rule 38.

(b) Care of Jury While Delibe rating.

(1) Generally. During trial and deliberations the jury may be allowed to separate unless good
cause is shown, on the record, for sequestration of the jury.

(2) Communication Restricted. Unless the jury is allowed to separate, the jurors shall be kept
together under the charge of one or more officers until they agree upon their verdict or are
discharged by the court. The officer shall keep the jurors separate from other persons and shall
not allow any communication which may affect the case to be made to the jurors, nor shall the
officer make any himself such communication, unless by order of the court, except to ask the
jurors if they have agreed upon their verdict. The officer shall not, before the verdict is rendered,
communicate to any person the state of the jurors' deliberations or their verdict.

(3) Motions. Any motions or proceedings concerning the separation or sequestration of the

jury shall be made out of the presence of the jury.
[Adopted effective September 1, 1984; Amended effective September 1, 1989.]






CRLJ 49
TAKING OF TESTIMONY

(-) General Verdict. A general verdict is that by which the jury pronounces generally upon

all or any of the issues in favor of either the plantiff or defendant.

(a) Special Verdict. The court may require a jury to return only a special verdict in the form
of a special written finding upon each issue of fact. In that event the court may submit to the jury
written questions susceptible of categorical or other brief answer or may submit written forms of
the several special findings which might properly be made under the pleadings and evidence; or
it may use such other method of submitting the issues and requiring the written findings thereon
as it deems most appropriate. The court shall give to the jury such explanation and instruction
concerning the matter thus submitted as may be necessary to enable the jury to make its findings
upon eachissue. If in so doing the court omits any issue of factraised by the pleadings or by the
evidence, each party waives his the rights to a trial by jury of the issue so omitted unless before
the jury retires ke the party demands its submission to the jury. As to an issue omitted without
such demand the court may make a finding; or, if it fails to do so, it shall be deemed to have
made a finding in accord with the judgment on the special verdict.

(b) General Verdict Accompanied by Answer to Interrogatories. The court may submit to
the jury, together with appropriate forms for a general verdict, written interrogatories upon one
or more issues of factthe decision of which is necessary to a verdict. The court shall give such
explanation or instruction as may be necessary to enable the jury both to make answers to the
mterrogatories and to render a general verdict, and the court shall direct the jury both to make
written answers and to render a general verdict. When the general verdict and the answers are
harmonious, the appropriate judgment upon the verdict and answers shall be entered pursuant to
rule 58. When the answers are consistent with each other but one or more is inconsistent with the
general verdict, judgment may be entered pursuant to rule 58 in accordance with the answers,
notwithstanding the general verdict, or the court may return the jury for further consideration of
its answers and verdict or may order a new trial. When the answers are inconsistent with each
other and one or more is likewise inconsistent with the general verdict, judgment shall not be
entered, but the court shall return the jury for further consideration of its answers and verdict or
shall order a new trial.

(c) Discharge of Jury. [Reserved. See RCW 12.12.080 and 12.12.090.]

(d) Court Recess During Deliberation. [Reserved. See RCW 4.44.350.]

(e) Proceedings When Jury Has Agreed. [Reserved. See RCW 4.44.360.]

() Manner of Giving Verdict. [Reserved. See RCW 4.44.370.]

(g) Verdict by Five Jurors in Civil Cases. [Reserved. See RCW 4.44.380. ]

(h) Jury May Be Polled. [Reserved. See RCW 4.44.390]

(i) Correction of Informal Verdict. [Reserved. See RCW 4.44.400.]

(j) Jury To Assess Amount of Recovery. [Reserved. See RCW 4.44.450]

(k) Receiving Verdict and Discharging Jury. [Reserved. See RCW 12.12.080 and
12.12.090.]

[Adopted effective September 1, 1984; Amended effective September 1, 1989.]





CRLJ 51
INSTRUCTIONS TO JURY AND DELIBERATION

(a) Proposed. Unless otherwise requested by the trial judge on timely notice to counsel,
proposed instructions shall be submitted when the case is called for trial. Proposed instructions
upon questions of law developed by the evidence, which could not reasonably be anticipated,
may be submitted at any time before the court has instructed the jury.

(b) Submission. Submission of proposed instructions shall be by delivering the original and
three or more copies as required by the trial judge, by filing one copy with the clerk, identified as
the party's proposed instructions, and by serving one copy upon each opposing counsel.

(¢) Form. Each proposed instruction shall be typewritten or printed on a separate sheet of
letter-size (8-1/2 by 11 inches) paper. Except for one copy of each, the instructions delivered to
the trial court shall not be numbered or identified as to the proposing party. One copy delivered
to the trial court, and the copy filed with the clerk, and copies served on each opposing counsel
shall be numbered and identified as to proposing party, and may contain supporting annotations.

(d) Published Instructions.

(1) Request. Any mstruction appearing in the Washington Pattern Instructions (WPI) may be
requested by counsel who must submit the proper number of copies of the requested mstruction,
identified by number as in section (c) of this rule, in the form ke counsel wishes it read to the
jury. Ifthe mstruction in WPI allows or provides for a choice of wording by the use of brackets
or otherwise, the written requested instruction shall use the choice of wording which is being
requested.

(2) Record on Review. Where the refusal to give a requested instruction is an asserted error
on review, a copy of the requested instruction shall be placed in the record on review.

(3) Local Option. Any court of limited jurisdiction may adopt a local rule to substitute for
subsection (d)(1) and to allow instructions appearing in the Washington Pattern Instructions
(WPI) to be requested by reference to the published number. If the instruction in WPI allows or
provides for a choice of wording by the use of brackets or otherwise, the local rule must require
that the written request which designates the number of the instruction shall also designate the
choice of wording which is being requested.

(e) Disregarding Requests. The trial court may disregard any proposed instruction not
submitted in accordance with this rule.

(f) Objections to Instruction. Before instructing the jury, the court shall supply counsel
with copies of its proposed instructions which shall be numbered. Counsel shall then be afforded
an opportunity in the absence of the jury to make objections to the giving of any mstruction and
to the refusal to give arequested instruction. The objector shall state distinctly the matter to
which ke counsel objects and the grounds efhis for the objection, specifying the number,
paragraph or particular part of the instruction to be given or refused and to which objection is
made.

(g) Instructing the Jury and Argument. After counsel have completed their objections and
the court has made any modifications deemed appropriate, the court shall then provide each
counsel with a copy of the instructions in their final form. The court shall then read the
mstructions to the jury. The plamntiff or party having the burden of proof may then address the
jury upon the evidence, and the law as contained in the courts instructions; after which the
adverse party may address the jury; followed by the rebuttal of the party first addressing the jury.

(h) Deliberation. After argument, the jury shall retire to consider its verdict. In addition to
the written instructions given, the jury shall take with it all exhibits received in evidence, except






deposition. Copies may be substituted or any parts of public records or private documents as
ought not, in the opinion of the court, to be taken from the person having them in possession.
Pleadings shall not go to the jury room.

(i) Questions from Jury During Deliberations. The jury shall be instructed that any
question it wishes to ask the court about the mstructions or evidence should be signed, dated and
submitted in writing to the bailiff without any indication of the status of the jury’s deliberations.
The court shall notify the parties of the contents of the questions and provide them an
opportunity to comment upon an appropriate response. Written questions from the jury, the
court’s response and any objections thereto shall be made a part of the record. The court shall
respond to all questions from a deliberating jury in open court or in writing. In its discretion, the
court may grant a jury’s request to rehear or replay evidence, but should do so in a way that is
least likely to be seen as a comment on the evidence, in a way that is not unfairly prejudicial and
in a way that minimizes the possibility that jurors will give undue weight to such evidence. Any
additional instruction upon any point of law shall be given in writing.

(j) Comments Upon Evidence. Judges shall not instruct with respect to matters of fact, nor
comment thereon.

[Adopted effective September 1, 1984; Amended effective October 1, 2002.]





CRLJ 54
JUDGEMENTS; COSTS

(a) Definition; Form. "Judgment" as used in these rules includes a decree and any final
order from which an appeal lies. A judgment shall not contain a recital of pleadings or the record
of prior proceedings. Judgments may be in writing signed by the court or may be oral confirmed
by an entry in the record.

(b) Judgment Upon Multiple Claims or Involving Multiple Parties. When more than one
claim for relief is presented in an action, whether as a claim, counterclaim, cross claim, or third
party claim, or when multiple parties are involved, the court may direct the entry of a final
judgment as to one or more but fewer than all of the claims or parties only upon an express
determination in the judgment that there is no just reason for delay and upon an express direction
for the entry of judgment. In the absence of such determination and direction, any order or other
form of decision, however designated, which adjudicates fewer than all the claims or the rights
and liabilities of fewer than all the parties shall not terminate the action as to any of the claims or
parties, and the order or other form of decision is subject to revision atany time before the entry
of judgment adjudicating all the claims and the rights and liabilities of all the parties.

(c) Demand for Judgment. A judgment by default shall not be different in kind from or
exceed in amount that prayed for in the demand for judgment. Except as to a party against whom
a judgment is entered by default, every final judgment shall grant the relief to which the party in
whose favor it is rendered is entitled, even if the party has not demanded such relief in his the
party’s pleadings.

(d) Costs. Costs shall be fixed and allowed as provided in RCW 12.20.060 or by any other
applicable statute.

[Adopted effective September 1, 1984; Amended effective September 1, 1989.]





CRLJ 55
DEFAULT

(a) Entry of Default.

(1) Motion. When a party against whom a judgment for affirmative relief is sought has failed
to appear, plead, or otherwise defend as provided by these rules and that factis made to appear
by motion and affidavit, a motion for default may be made.

(2) Pleading After Default. Any party may respond to any pleading or otherwise defend at
any time before a motion for default and supporting affidavit is filed, whether the party
previously has appeared or not. If the party has appeared before the motion is filed, ke the party
may respond to the pleading or otherwise defend at any time before the hearing on the motion. If
the party has not appeared before the motion is filed he the party may not respond to the pleading
nor otherwise defend without leave of court. Any appearances for any purpose in the action shall
be for all purposes under this rule 55.

(3) Notice. Any party who has appeared in the action for any purpose, shall be served with a
written notice of motion for default and the supporting affidavit atleast 5 days before the hearing
on the motion. Any party who has not appeared before the motion for default and supporting
affidavit are filed is not entitled to a notice of the motion, except as provided in subsection
HO.

(4) Venue. A motion for default shall include a statement of the basis for venue in the action.
A default shall not be entered if it clearly appears to the court from the papers on file that the
action was brought in an improper district.

(b) Entry of Default Judgement. As limited in rule 54(c), judgment after default may be
entered as follows, if proof of service is on file as required by subsection (b)(4):

(1) When Amount Certain. When the claim against a party, whose default has been entered
under section (a), is for a sum certain or for a sum which can by computation be made certain,
the court upon motion and affidavit of the amount due shall enter judgment for that amount and
costs against the party in default, if ke the party is not an infant or incompetent person. No
judgment by default shall be entered against an infant or incompetent person unless represented
by a general guardian or guardian ad litem. Findings of fact and conclusions of law are not
necessary under this subsection even though reasonable attorney fees are requested and allowed.

(2) When Amount Uncertain. If,in order to enable the court to enter judgment or to carry it
into effect, it is necessary to take an account or to determine the amount of damages or to
establish the truth of any averment by evidence or to make an investigation of any other matter,
the court may conduct such hearings as are deemed necessary or, when required by statute, shall
have such matters resolved by a jury. Findings of fact and conclusions of law are required under
this subsection.

(3) When Service by Publication or Mail. In an action where the service of the summons was
by publication, or by mail under rule 4(d)(4), the plaintiff, upon the expiration of the time for
answering, may, upon proof of service, apply for judgment. The court must thereupon require
proof of the demand mentioned in the complaint, and must require the plaintiff or his the
plaintiff’s agent to be examined on oath respecting any payments that have been made to the
plaintiff, or to anyone for his the plaintiff’s use on account of such demand, and may render
judgment for the amount which ke the plaintiff is entitled to recover, or for such other relief as he
the plaintiff may be entitled to.

(4) Costs and Proof of Service. Costs shall not be awarded and default judgment shall not be
rendered unless proof of service is on file with the court.





(c) Setting Aside Default.

(1) Generally. For good cause shown and upon such terms as the court deems just, the court
may set aside anentry of default and, if a judgment by default has been entered, may likewise set
it aside in accordance with rule 60(b).

(2) When Venue Is Improper. A default judgment entered in a district of improper venue is
valid but will on motion be vacated for irregularity pursuant to rule 60(b)(1). A party who
procures the entry of the judgment shall, in the vacation proceedings, be required to pay to the
party seeking vacation the costs and reasonable attorney fees incurred by the party in seeking
vacation if the party procuring the judgment could have determined the district of proper venue
with reasonable diligence. This subsection does not apply if either (i) the parties stipulate in
writing to venue after commencement of the action, or (ii) the defendant has appeared, has been
given written notice of the motion for an order of default, and does not object to venue before the
entry of the default order.

(d) Plaintiffs, Counterclaimants, Cross Claimants. The provisions of this rule apply
whether the party entitled to the judgment by default is a plantiff, a third party plamntiff, or a
party who has pleaded a cross claim or counterclaim. In all cases a judgment by default is subject
to the limitations of rule 54(c).

(e) Judgement Against State. [Reserved. |

() How Made After Elapse of Year.

(1) Notice. When more than 1 year has elapsed after service of summons with no appearance
being made, the court shall not sign an order of default or enter a judgment until a notice of the
time and place of the application for the order or judgment is served on the party in default, not
less than 10 days prior to the entry. Proof by affidavit of the service of the notice shall be filed
before entry of the judgment.

(2) Service. Service of notice of the time and place on the application for the order of default
or default judgment shall be made as follows:

(1) by service upon the attorney of record;

(11) if there is no attorney of record, then by service upon the defendant by certified mail with
return receipt of said service to be attached to the affidavit in support of the application; or

(ii1) by a personal service upon the defendant in the same manner provided for service of
process.

(iv) If service of notice cannot be made under sections (i) and (ii), the notice may be given
by publication in a newspaper of general circulation in the county in which the action is pending
for one publication, and by mailing a copy to the last known address of each defendant. Both the
publication and mailing shall be done 10 days prior to the hearing.

[Adopted effective September 1, 1984; Amended effective September 1, 1989.]





CRLJ 56
SUMMARY JUDGEMENT

(a) For Claimant. A party seeking to recover upon a claim, counterclaim, or cross claim, or
to obtain a declaratory judgment may, at any time after the expiration of the period within which
the defendant is required to appear, or after service of a motion for summary judgment by the
adverse party, move with or without supporting affidavits for a summary judgment in his the
party’s favor upon all or any part thereof.

(b) For Defending Party. A party against whom a claim, counterclaim, or cross claim is
asserted or a declaratory judgment is sought may, at any time, move with or without supporting
affidavits for a summary judgment in his such party’s favor as to all or any part thereof.

(c) Motion and Proceedings. The motion and any supporting affidavits, memoranda of law,
or other documentation shall be filed and served not later than 15 days before the hearing. The
adverse party may file and serve opposing affidavits, memoranda of law, and other
documentation not later than three days before the hearing. The moving party may file and serve
any rebuttal documents not later than the day prior to the hearing. Summary judgment motions
shall be heard more than 14 days before the date set for trial unless leave of the court is granted
to allow otherwise. The judgment sought shall be rendered forthwith if the pleadings, answers to
mterrogatories, depositions, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law. A summary judgment, interlocutory in character, may be rendered
on the issue of liability alone although there is a genuine issue as to the amount of damages.

(d) Case Not Fully Adjudicated on Motion. If on motion under the rule judgment is not
rendered upon the whole case or for all the relief asked and a trial is necessary, the court at the
hearing of the motion, by examining the pleadings and the evidence before it and by
mterrogating counsel, shall if practicable ascertain what material facts exist without substantial
controversy and what material facts are actually and in good faith controverted. It shall
thereupon make an order specifying the facts that appear without substantial controversy,
including the extent to which the amount of damages or other relief is not in controversy, and
directing such further proceedings in the action as are just. Upon the trial of the action, the facts
so specified shall be deemed established, and the trial shall be conducted accordingly.

(e) Form of Affidavits; Further Testimony; Defense Required. Supporting and opposing
affidavits shall be made on personal knowledge, shall set forth such facts as would be admissible
in evidence, and shall show affirmatively that the affiant is competent to testify to the matters
stated therein. Sworn or certified copies of all papers or parts thereof referred to in an affidavit
shall be attached thereto or served therewith. The court may permit affidavits to be supplemented
or opposed by depositions, answers to interrogatories, or further affidavits. When a motion for
summary judgment is made and supported as provided in this rule, an adverse party may not rest
upon the mere allegations or denials ef in his a pleading, but his a response, by affidavits or as
otherwise provided in this rule, must set forth specific facts showing that there is a genuine issue
for trial. If ke the adverse party does not so respond, summary judgment, if appropriate, shall be
entered against him the adverse party.

() When Affidavits Are Unavailable. Should it appear from the affidavits of a party
opposing the motion that he-eannet for reasons stated the party cannot present by affidavit facts
essential to justify his the party’s opposition, the court may refuse the application for judgment






or may order a continuance to permit affidavits to be obtained or depositions to be taken or
discovery to be had or may make such other order as is just.

(g) Affidavits Made in Bad Faith. Should it appear to the satisfaction of the court at any
time that any of the affidavits presented pursuant to this rule are presented in bad faith or solely
for the purpose of delay, the court shall forthwith order the party employing them to pay to the
other party the amount of the reasonable expenses which the filing of the affidavits caused him
the other party to incur, including reasonable attorney fees, and any offending party or attorney
may be adjudged guilty of contempt.

(h) Rulings by Court. In granting or denying the motion for summary judgment, the court
shall designate the documents and other evidence considered in its rulings.

[Adopted effective September 1, 1984; Amended effective September 1, 1989.]





RULE 58. ENTRY OF JUDGMENT

Upon the verdict of a jury, the court shall immediately render judgment thereon. If the
trial is by the judge, judgment shall be entered immediately after the close of the trial, unless he
orshe the judge reserves decision, in which event the decision shall be rendered within 45 days.





RULE 59. NEW TRIAL, RECONSIDERATION, AND AMENDMENT
OF JUDGMENTS

(a) Grounds for New Trial or Reconsideration. Onthe motion of the party aggrieved,
a verdict may be vacated and a new trial granted to all or any of the parties, and on all the
issues, or on some of the issues when such issues are clearly and fairly separable and distinct, or
any other decision or order may be vacated and reconsideration granted. Such motion may be
granted for any one of the following causes materially affecting the substantial rights of such
parties:

(1) Irregularity in the proceedings of the court, jury or adverse party, or any order of the

court, or abuse of discretion, by which such party was prevented from having a fair trial;

(2) Misconduct of prevailing party or jury; and whenever any one or more of the jurors
shall have been induced to assent to any general or special verdict or to a finding on any question
or questions submitted to the jury by the court, other and different from his the courts own
conclusions, and arrived at by a resort to the determmation of change or lot, such misconduct
may be proved by the affidavits of one or more of the jurors;

(3) Accident or surprise which ordinary prudence could not have guarded against;

(4) Newly discovered evidence, material for the party making the application, which he
the party could not with reasonable diligence have discovered and produced at the trial;

(5) Damages so excessive or inadequate as unmistakably to indicate that the verdict
must have been the result of passion or prejudice;

(6) Error in the assessment of the amount of recovery whether too large or too small,
when the action is upon a contract, or for the njury or detention of property;

(7) That there is no evidence or reasonable inference from the evidence to justify the
verdict or the decision, or that it is contrary to law;

(8) Error in law occurring at the trial and objected to at the time by the party making the
application; or

(9) That substantial justice has been done.

(b) Time for Motion: Contents of Motion. A motion for a new trial or for
reconsideration shall be filed not later than 10 days after the entry of the judgment, order, or
other decision. The motion shall be noted at the time it is filed, to be heard or otherwise
considered within 30 days after entry of the judgment, order, or other decision, unless the court
directs otherwise.

A motion for a new trial or for reconsideration shall identify the specific reasons in fact

and law as to each ground on which the motion is based.

(¢) Time for Serving Affidavits. When a motion for new trial is based on affidavits,
they shall be filed with the motion. The opposing party has 10 days after service to file opposing
affidavits, but that period may be extended for up to 20 days, either by the court for good cause
or by the parties’ written stipulation. The court may permit reply affidavits.

(d) On Initiative of Court. Not later than 10 days after entry of judgment, the court on
its own initiative may order a hearing on its proposed order for a new trial for any reason for
which it might have granted a new trial on motion of a party. After giving the parties notice and
an opportunity to be heard, the court may grant a timely motion for a new trial for a reason not





stated in the motion. When granting a new trial on its own initiative or for a reason not stated in
the motion, the court shall specify the grounds m its order.

(e) Hearing on Motion. When a motion for reconsideration or for a new trial is filed,
the judge by whom it is to be heard may on the judge’s own motion or on application determine:

(1) Time of Hearing. Whether the motion shall be heard before the entry of judgment;

(2) Consolidation of Hearings. Whether the motion shall be heard before or at the same
time as the presentation of the findings and conclusions and/or judgment, and the hearing on any
other pending motion; and

(3) Nature of Hearing. Whether the motion or motions and presentation shall be heard
on oral argument or submitted on briefs, and if on briefs, shall fix the time within which the
briefs shall be served and filed.

(f) Statement of Reasons. Inall cases where the trial court grants a motion for a new
trial, it shall, in the order granting the motion for a new trial, it shall, in the order granting the
motion, state whether the order is based upon the record or upon facts and circumstances outside
the record that cannot be made a part thereof. If the order is based upon the record, the court
shall give definite reasons of law and facts for its order. If the order is based upon matters
outside the record, the court shall state the facts and circumstances upon which it relied.

(g) Reopening Judgment. Ona motion for a new trial in an action tried without a jury,
the court may open the judgment if one has been entered, take additional testimony, amend
findings of fact and conclusions of law, and direct the entry of a new judgment.

(h) Motion to Alter or Amend Judgment. A motion to alter or amend the judgment
shall be filed not later than 10 days after entry of the judgment.

(i) Alternative Motions, etc. Alternative motions for judgment as a matter of law and
for a new trial may be made in accordance with rule 50(c ).

(j) Limit on Motions. If a motion or reconsideration, or for a new trial, or for judgment
as a matter of law, is made and heard before the entry of the judgment, no further motion may be
made, without leave of the court first obtained for good cause shown: (1) for a new trial, or (2)
pursuant to sections (g), (h), and (i) of this rule.





RULE 73. TRIAL DE NOVO

(a) Scope of Rule. This rule applies only to proceedings which are not subject to
appellate review under the Rules for Appeal of Decisions of Courts of Limited
Jurisdiction. The proceedings to which those rules apply are defined by RALJ 1.1.

(b) Filing Notice of Appeal Service.

(1) A party appealing a judgment or decision subject to this rule must file in the
court of limited jurisdiction a notice of appeal within 30 days after the judgment is
rendered or decision made. Filing the notice of appeal is the only jurisdictional
requirement for an appeal.

(2) The statutory filing fee for superior court must be paid to the clerk of the
limited jurisdiction court at the time the notice of appeal is filed, unless the party is
excused from paying a filing fee by statute or by the constitution.

(3) The clerk of the court of limited jurisdiction shall immediately upon filing of a
notice of appeal and payment of the filing fee, if required, file a copy of the notice with
the superior court.

(4) A party filing a notice of appeal shall also, within the same 30 days, serve a
copy of the notice of appeal on all other parties or their lawyers and file an
acknowledgment or affidavit of service in the court of limited jurisdiction.

(c) Bond. A bond or undertaking shall be executed on the part of the appellant,
except when the appellant is a county, city, town or school district, and filed with and
approved by the court of limited jurisdiction with one or more sureties, in the sum of
$100, conditioned that the appellant will pay all costs that may be awarded against him
appellant on appeal; or if a stay of proceedings in the court of limited jurisdiction be
claimed, except by a county, city, town or school district, a bond or undertaking, with two
or more personal sureties, or a surety company as surety, to be approved by the court of
limited jurisdiction, in a sum equal to twice the amount of the judgment and costs,
conditioned that the appellant will pay such judgment, including costs, as may be
rendered against him appellant on appeal, be so executed and filed.

(d) Stay of Proceedings. Upon an appeal being taken and a bond filed to stay all

proceedings, the court of limited jurisdiction shall allow the same and make an
entry of such allowance, and all further proceedings on the judgment in such court shall
thereupon be suspended; and if in the meantime execution shall have been issued, such
court shall give the appellant a certificate that such appeal has been allowed.

(e) Release of Property Taken on Execution. On such certificate being
presented to the officer holding the execution, ke the officer shall forthwith release the
property of the judgment debtor that may have been taken on execution.

() No Dismissal for Defective Bond. No appeal allowed by a court of limited
jurisdiction shall be dismissed on account of any defect in the bond on appeal, if the
appellant, before the motion is determined, shall execute and file in the superior court
such bond as he the appellant should have executed at the time of taking the appeal, and
pay all costs that may have accrued by reason of such defect.

(g) Judgment Against Appellant and Sureties. Inall cases of appeal to the
superior court, if on the trial anew in such court, the judgment be against the appellant in





whole or in part, such judgment shall be rendered against ki the appellant and his
sureties on the bond on appeal.





RULE 75. RECORD ON TRIAL DE NOVO

(a) Scope of Rule. This rule applies only to proceedings which are not subject to
appellate review under the Rules for Appeal of Decisions of Courts of Limited
Jurisdiction. The proceedings to which those rules apply are defined by RALJ 1.1.

(b) Transcript; Procedure in Superior Court; Pleadings in Superior Court.
Within 14 days after the notice of appeal has been filed in a civil action or proceeding,
including a small claims appeal pursuant to chapter 12.40 RCW, the appellant shall file
with the clerk of the superior court a transcript of all entries made in the docket of the
court of limited jurisdiction relating to the case, together with all the process and other
papers relating to the case filed in the court of limited jurisdiction which shall be made
and certified by such court to be correct upon the payment of the fees allowed by law
therefor, and upon the filing of such transcript the superior court shall become possessed
of the cause, and shall proceed in the same manner, as near as may be, as in actions
originally commenced in that court, except as provided in these rules. The issue before
the court of limited jurisdiction shall be tried in the superior court without other or new
pleadings, unless otherwise directed by the superior court.

(c) Small Claims Appeals; Trial De Novo on the Record. Small claims appeals
pursuant to chapter 12.40 RCW shall be tried by the superior court de novo on the record.
Within 14 days after the notice of appeal has been filed in a small claims proceeding,
appellant shall make necessary arrangements with the district court to directly transmit a
verbatim electronic recording of the trial and any exhibits from the trial to the clerk of the
superior court. The electronic recording shall be made and certified by the district court
to be correct upon the payment of the fees allowed by law therefor.

(d) Transcript; Procedure on Failure To Make and Certify; Amendment. If
upon an appeal being taken the court of limited jurisdiction fails, neglects or refuses,
upon the tender or payment of the fees allowed by law, to make and certify the transcript,
the appellant may make application, supported by affidavit, to the superior court and the
court shall issue an order directing the court of limited jurisdiction to make and certify
such transcript upon the payment of such fees. Whenever it appears to the satisfaction of
the superior court that the return of the court of limited jurisdiction to such order is
substantially erroneous or defective it may order the court of limited jurisdiction to
amend the same. If the judge of the court of limited jurisdiction fails, neglects or refuses
to comply with any order issued under the provisions of this section he-the judge may be
cited and punished for contempt of court.
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To: WSBA CourtRules

Subject: Review of Civil Rule proposed changes
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Attachments: 2021.05.13 Court Rules Committee Proposed Changes for Stakeholders.pdf

Dear Sir or Madam:

| have two suggested revisions to the proposed Civil Rule changes. The comment
marked on Rule 59 corrects an error that is present in the proposed revision.

Best,

Kevin A. McDowell

Deputy Prosecuting Attorney
Lewis County Prosecutor's Office
345 West Main Street, 2nd Floor
Chehalis, WA 98532

Direct: (360) 740-1246
Facsimile: (360) 740-1497

This email message and any attachments may be confidential and/or protected by legal privilege. If it
reasonably appears from the context that you are not the intended recipient: please notify the sender that
you have received this email; please refrain from transmitting, disclosing, copying, using, or retaining this
email or any attachments; and please completely delete this email and any attachments from your
system. Thank you for your cooperation.
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GR 9 COVER SHEET
Suggested Amendment
RALJ 10.2 — DISMISSAL OF APPEAL

A. Proponent: WSBA Court Rules and Procedures Committee

B. Spokesperson: Isham Reavis, Chair - WSBA Court Rules and Procedures Committee
C. Purpose: Clarify the language and meaning of the RALJ 10.2(c).

D. Hearing: The proponent does not believe that a public hearing is necessary.

E.

Expedited Consideration: Not requested.

SUGGESTED AMENDMENT
RULE 10.2 Dismissal of Appeal

(a) Involuntary Dismissal. The superior court will, on motion of a party or on its own motion

after 14 days' notice to the parties, dismiss an appeal of the case (1) exeept-asprovided—in—+ule
103texHfor failure to timely file a notice of appeal except as provided in rule 10.3(c)(1), or (2)
for want of prosecution if the party appealing has abandoned the appeal. Unless good cause is
shown, an appeal will be deemed abandoned if there has been no action of record for 90 days.

(b) [Reserved.]

(c) Voluntary Wl-t-hd-ﬁl%-l Dlsmlssal of Appe al. The superlor court may, n 1ts discretion,
dismiss an appeal: 1 3 -cEiminal—ca W : A

(1) On stipulation of all parties. In criminal cases, the written consent of the defendant is
required. Or;

(2) On the motion of a party who has filed a notice of appeal.





GR 9 COVER SHEET
Suggested Amendment
RAP 2.2 — DECISIONS OF THE SUPERIOR COURT THAT MAY BE APPEALED

A. Proponent: ~ WSBA Court Rules and Procedures Committee

o

Spokesperson: Isham Reavis, Chair — WSBA Court Rules and Procedures Committee

C. Purpose: Recently, in Denney v. City of Richland, 195 Wn.2d 649 (2020), the Court
noted that although the RAPs clearly differentiate between rulings on the merits of a legal
claim and rulings on costs for purposes of the time for appeal, the interaction of CR 54
with the RAPs can create confusion. This proposed amendment adds a comment, taken
from the Court’s conclusion in Denney,that provides guidance to litigants as to when the
notice of appeal from a summary judgment ruling disposing of all claims is due.

Hearing: The proponent does not believe that a public hearing is necessary.

E. Expedited Consideration: Not requested.

SUGGESTED AMENDMENT
Rule 2.2 Decisions of the Superior Court That May Be Appealed

(a) Generally. Unless otherwise prohibited by statute or court rule and except as provided in
sections (b) and (c), a party may appeal from only the following superior court decisions:

(1) Final Judgment. The final judgment entered in any action or proceeding, regardless of
whether the judgment reserves for future determination an award of attorney fees or costs.

(2) [Reserved. ]

(3) Decision Determining Action. Any written decision affecting a substantial right in a civil case
that in effect determines the action and prevents a final judgment or discontinues the action.

(4) Order of Public Use and Necessity. An order of public use and necessity in a condemnation
case.

(5) Juvenile Court Disposition. The disposition decision following a finding of dependency by a
juvenile court, or a disposition decision following a finding of guilt in a juvenile offense
proceeding.

(6) Termination of All Parental Rights. A decision depriving a person of all parental rights with
respect to a child.

(7) Order of Incompetency. A decision declaring an adult legally incompetent, or an order
establishing a conservatorship or guardianship for an adult.

(8) Order of Commitment. A decision ordering commitment, entered after a sanity hearing or
after a sexual predator hearing.





(9) Order on Motion for New Trial or Amendment of Judgment. An order granting or denying a
motion for new trial or amendment of judgment.

(10) Order on Motion for Vacation of Judgment. An order granting or denying a motion to
vacate a judgment.

(11) Order on Motion for Arrest of Judgment. An order arresting or denying arrest of a judgment
in a criminal case.

(12) Order Denying Motion to Vacate Order of Arrest of a Person. An order denying a motion to
vacate an order of arrest of a person in a civil case.

(13) Final Order after Judgment. Any final order made after judgment that affects a substantial
right.

(b) Appeal by State or a Local Government in Criminal Case. Except as provided in section
(c), the State or a local government may appeal in a criminal case only from the following
superior court decisions and only if the appeal will not place the defendant in double jeopardy:

(1) Final Decision, Except Not Guilty. A decision that in effect abates, discontinues, or
determines the case other than by a judgment or verdict of not guilty, including but not limited to
a decision setting aside, quashing, or dismissing an indictment or information, or a decision
granting a motion to dismiss under CrR 8.3(c).

(2) Pretrial Order Suppressing Evidence. A pretrial order suppressing evidence, if the trial court
expressly finds that the practical effect of the order is to terminate the case.

(3) Arrest or Vacation of Judgment. An order arresting or vacating a judgment.
(4) New Trial. An order granting a new trial

(5) Disposition in Juvenile Offense Proceeding. A disposition in a juvenile offense proceeding
that (A) is below the standard range of disposition for the offense, (B) the state or local
government believes involves a miscalculation of the standard range, (C) includes provisions that
are unauthorized by law, or (D) omits a provision that is required by law.

(6) Sentence in Criminal Case. A sentence in a criminal case that (A) is outside the standard
range for the offense, (B) the state or local government believes involves a miscalculation of the
standard range, (C) includes provisions that are unauthorized by law, or (D) omits a provision
that is required by law.

(c) Superior Court Decision on Review of Decision of Court of Limited Jurisdiction. If the
superior court decision has been entered after a proceeding to review a decision of a court of
limited jurisdiction, a party may appeal only if the review proceeding was a trial de novo. Appeal
is not available if (1) the final judgment is a finding that a traffic infraction has been committed
or (2) the claim originated in a small claims court operating under chapter 12.40 RCW.

(d) Multiple Parties or Multiple Claims or Counts. In any case with multiple parties or
multiple claims for relief, or in a criminal case with multiple counts, an appeal may be taken





from a final judgment that does not dispose of all the claims or counts as to all the parties, but
only after an express direction by the trial court for entry of judgment and an express
determination in the judgment, supported by written findings, that there is no just reason for
delay. The findings may be made at the time of entry of judgment or thereafter on the court's
own motion or on motion of any party. The time for filing notice of appeal begins to run from the
entry of the required findings. In the absence of the required findings, determination and
direction, a judgment that adjudicates less than all the claims or counts, or adjudicates the rights
and liabilities of less than all the parties, is subject only to discretionary review until the entry of
a final judgment adjudicating all the claims, counts, rights, and habilities of all the parties.

COMMENT

[1T A summary judgment order disposing of all claims constitutes a final judgment, thereby starting
the 30-day appeal deadline even if an award of fees and costs is deferred until after the
deadline. Denney v. City of Richland, 195 Wn.2d 649, 659, 462 P.3d 842 (2020).
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SUGGESTED AMENDMENT

CRLJ 4
PROCESS

(a) Summons—Issuance.

(1) The summons must be signed and dated by the plaintiff or kis the plaintiff's attorney, and
directed to the defendant requiring kisa the defendant to defend the action and to serve a copy of his
the defendant's appearance or defense on the person whose name is signed on the summons, and to file
a copy of his the defendant's appearance or defense with the court.

(2) Unless a statute or rule provides for a different time requirement, the summons shallrequire
the defendant to serve and file a copy of his-defense the answer within 20 days after the service of
summons, exclusive of the day of service. If a statute or rule other than this rule provides for a
different time to serve a defense, that time shall be stated in the summons.

(3) A notice of appearance, if made, shall be in writing, shall be signed by the defendant or his

the defendant's attorney, and shall be served upon the person whose name is signed on the summons
and filed with the court.

(4) No summons is necessary for a counterclaim or cross claim for any person who previously
has been made a party. Counterclaims and cross claims against an existing party may be served as
provided in rule 5.

(b) Summons.

(1) Contents. The summons for personal service shall contain:

(1) the title of the cause, specifying the name of the court in which the action is brought, the name
of the county designated bythe plaintiff as the place of trial, and the names of the parties to the action,
plaintiff and defendant;

(11) a direction to the defendant summoning ki the defendant to serve a copy of his-defense the
answer within a time stated in the summons and to file with the court a copy of his-defense the answer
within the time stated in the summons;

(2) Form. The summons for personal service in the state shall be substantially in the following
form:

(NAME AND LOCATION OF COURT)
)

Plaintiff, ) No.

v.)
, ) SUMMONS (20 days)

Defendant. )

TO THE DEFENDANT: A lawsuit has been started against you in the above entitled court by ,
plaintiff. Plaintiff's claim is stated in the written complaint, a copy of which is served upon you with this
summons.





In order to defend against this lawsuit, you must respond to the complaint by stating your defense
in writing, and serve a copy upon the person signing this summons within 20 days after the service of
this summons, excluding the day of service, or a default judgment may be entered against you without
notice. A default judgment is one where plaintiff is entitled to what ke plaintiff asks for because you
have not responded. If you serve a notice of appearance on the undersigned person you are entitled to
notice before a default judgment may be entered.

Any response or notice of appearance which you serve on any party to this lawsuit must also
be filed by you with the court within 20 days after the service of summons, excluding the day of
service.

If you wish to seek the advice of an attorney in this matter, you should do so promptly so that
your written response, if any, may be served on time.

This summons is issued pursuant to rule 4 of the Civil Rules for Courts of Limited
Jurisdiction.

(signed)

Print or Type Name
() Plaintiff () Plaintiff's Attorney
P. O. Address

Dated Telephone Number

(¢) By Whom Served. Service of summons and complaint may be made by the sheriff or a
deputy of the county or district in which the court is located or by any person over the age of 18 years
and who is competent to be a witness and is not a party to the action.

(d) Service.
(1) Of Summons and Complaint. The summons and complaint shall be served together.

(2) Personal in State. Personal service of summons and other process shall be as provided in
RCW 4.28.080-.090, 23B.05.040, 23B.15.100, 46.64.040, and 48.05.200 and .210, and other statutes
which provide for personal service

(e) Service by Publication and Personal Service Out of the Jurisdiction.

(1) When the defendant cannot be found within the territorial jurisdiction of the court (of which
the return of the sheriff of the county in which the action is brought, that the defendant cannot be found
in the county, is prima facie evidence), and upon filing of an affidavit of the plaintiff, his the plaintiff's
agent, or attorney, with the court stating that ke the plaintiff believes that the defendant is not a
resident of the county, or cannot be found therein, and that ke the plaintiff has deposited a copy of the
summons (substantially in the form prescribed in this rule) and complaint in the post office, directed to
the defendant at his the defendant's place of residence, unless it is stated in the affidavit that such





residence is not known to the affiant, and stating the existence of one of the cases hereinafter specified,
the service may be made by publication of the summons by the plaintiff or his the plaintiff's attorney in
any of the following cases:

(1) when the defendant is a foreign corporation, and has property within the county;

(i1) when the defendant, being a resident of the county, has departed therefrom with intent to
defraud his the defendant's creditors, or to avoid the service of a notice and complaint, or keep
himself the defendant remains concealed therein with like intent;

(ii1) when the defendant is not a resident of the county, but has property therein which has
been brought under the control of the court by seizure or some equivalent act;

(iv) when the subject of the action is personal property in the county, and the defendant has or
claims a lien or interest, actual or contingent, therein, and the relief demanded consists wholly, or
partially, in excluding the defendant from any interest or lien therein;

(v) when the action is brought under RCW 4.08.160 and 4.08.170 to determine conflicting
claims to personal property in the county.

(2) The publication shall be made in the same manner and in the same form as a summons by
publication in superior court (see RCW 4.28.100), with appropriate adjustments for the name and
location of the court.

(3) Personal service on the defendant out of the territorial jurisdiction of the court shall be
equivalent to service by publication, and the notice to the defendant out of the county shall contain
the same as the notice by publication and shall require the defendant to appear at a time and place
certain which shall not be less than 30 days from the date of service.

(4) Service made in the modes provided in this section 4(e) shall not alone be taken and held to
give the court jurisdiction over the person of the defendant. By such service the court only acquires
jurisdiction to give a judgment which is effective as to property or debts attached or garnished in
connection with the suit or other property which properly forms the basis of jurisdiction of the court. If
the defendant appears in a suit commenced by such service the court shall have jurisdiction over his
persen the defendant. The defendant may appear specially and solely to challenge jurisdiction over
property or debts attached or garnished or other property within the jurisdiction of the court.

(f) Alternative to Service by Publication. In circumstances justifying service by publication,
if the serving party files an affidavit stating facts from which the court determines that service by mail
is just as likely to give actual notice as service by publication, the court may order that service be
made by any person over 18 years of age, who is competent to be a witness, other than a party, by
mailing copies of the summons and other process to the party to be served at his the party's last known
address or any other address determined by the court to be appropriate. Two copies shall be mailed,
postage prepaid, one by ordinary first class mail and the other by a form of mail requiring a signed
receipt showing when and to whom it was delivered. The envelopes must bear the return address of
the sender. The summons shall contain the date it was deposited in the mail and shall require the
defendant to appear and answer the complaint within 90 days from the date of mailing. Service under
this subsection has the same jurisdictional effect as service by publication.





(g) Appearance. A voluntary appearance of a defendant does not preclude his the defendant's
right to challenge lack of jurisdiction over his the defendant, insufficiency of process, or insufficiency
of service of process pursuant to rule 12(b).

(h) Territorial Limits of Effective Service. All process other than a subpoena may be served
anywhere within the territorial limits of the state, and when a statute or these rules so provide beyond
the territorial limits of the state. A subpoena may be served within the territorial limits provided in
rule 45 and RCW 5.56.010.

(i) Return of Service. Proof of service shall be as follows:

(1) If served by the sheriff or his the sheriff's deputy, the return of the sheriff or his the
sheriff's deputy endorsed upon or attached to the summons;

(2) If served by any other person, kis the person's affidavit of service endorsed upon or
attached to the summons; or

(3) If served by publication, the affidavit of the publisher, foreman, principal clerk, or
business manager of the newspaper showing the same, together with a printed copy of the
summons as published; or

(4) If served as provided in section (f), the affidavit of the serving party stating that copies of the
summons and other process were sent by mail in accordance with the rule and directions by the court,
and stating to whom, and when, the envelopes were mailed;

(5) The written acceptance or admission of the defendant, his the defendant's agent or attorney;

(6) In case of personal service out of the state, the affidavit of the person making the
service, sworn to before a notary public, with a seal attached, or before a clerk of a court of
record;

(7) In case of service otherwise than by publication, the return, acceptance, admission, or
affidavit must state the time, place, and manner of service. Failure to make proof of service does not
affect the validity of the service.

(j) Amendment of Process. At any time in its discretion and upon such terms as it deems just, the
court may allow any process or proof of service thereof to be amended, unless it clearly appears that
material prejudice would result to the substantial rights of the party against whom the process is issued.

[Amended effective September 1, 1994; September 1, 1996; September 1, 2000.]





CRLJ 8
GENERAL RULES OF PLEADING

(1) Claims for Relief. A pleading which sets forth a claim for relief, whether an original
claim, counterclaim, cross claim, or third party claim shall contain (1) a short and plain
statement of the claim showing that the pleader is entitled to relief, and (2) a demand for
judgment for the relief to which he-deems-himsel—entitled the pleader claims entitlement.
Relief in the alternative or of several different types may be demanded.

(2) Defenses; Form of Denials. A party shall state in short and plain terms the defenses
to each claim asserted and shall admit or deny the averments upon which the adverse party
relies. If'a party is without knowledge or information sufficient to form a belief as to the truth
of an averment, the party shall so state and this has the effect of a denial. Denials shall fairly
meet the substance of the averments denied. When a pleader intends in good faith to deny only
a part or a qualification of an averment, the pleader shall specify so much of it as is true and
material and shall deny only the remainder. Unless the pleader intends in good faith to
controvert all the averments of the preceding pleading, the pleader may make denials as
specific denials of designated averments or paragraphs, or the pleader may generally deny all
the averments except such designated averments or paragraphs as the pleader expressly admits;
but, when the pleader does so intend to controvert all its averments, the pleader may do so by
general denial subject to the obligations set forth in rule 11.

(3) Affirmative Defenses. Inpleading to a preceding pleading, a party shall set forth
affirmatively accord and satisfaction, arbitration and award, assumption of risk, contributory
negligence, discharge in bankruptcy, duress, estoppel, failure of consideration, fault of a
nonparty, fraud, illegality, injury by fellow servant, laches, license, payment, release, res
Judicata, statute of frauds, statute of limitation, waiver, and any other matter constituting an
avoidance or affirmative defense. When a party has mistakenly designated a defense as a
counterclaim or a counterclaim as a defense, the court on terms, if justice so requires, shall
treat the pleading as if there had been a proper designation.

(4) Effect of Failure To Deny. Averments in a pleading to which responsive pleading
is required, other than those as to the amount of damage, are admitted when not denied in the
responsive pleading. Averments in a pleading to which no responsive pleading is required or
permitted shall be taken as denied or avoided.

(5) Pleading To Be Concise and Direct: Consistency.

» Each averment of a pleading shall be simple, concise, and direct. No technical forms
of pleadings or motions are required.

* A party may set forth two or more statements of a claim or defense alternately or
hypothetically, either in one count or defense or in separate counts or defenses. When two
or more statements are made in the alternative and one of them if made independently
would be sufficient, the pleading is not made insufficient by the insufficiency of one or
more of the alternative statements. A party may also state as many separate claims or





defenses as the party has regardless of consistency and whether based on legal or on
equitable grounds or on both. All statements shall be made subject to the obligations set
forth in rule 11.

() Construction of Pleadings. All pleadings shall be so construed as to do substantial
justice.

[Adopted effective September 1 1984; Amended effective September 1, 1989;
September 1, 1994.]





CRLJ
13
COUNTERCLAIM AND CROSS CLAIM

(6) Compulsory Counterclaims. A pleading shall state as a counterclaim any claim
which at the time of serving the pleading the pleader has against any opposing party, if it
arises out of the transaction or occurrence that is the subject matter of the opposing party's
claim and does not require for its adjudication the presence of third parties of whom the
court cannot acquire jurisdiction. But the pleader need not state the claim if (1) at the time
the action was commenced the claim was the subject of another pending action, or (2) the
opposing party brought suit upon the claim by attachment or other process by which the
court did not acquire jurisdiction to render a personal judgment on that claim, and the
pleader is not stating any counterclaim under this rule.

(7) Permissive Counterclaims. A pleading may state as a counterclaim any claim against
an opposing party not arising out of the transaction or occurrence that is the subject matter of
the opposing party's claim.

(8) Counterclaim Exceeding Opposing Claim. A counterclaim may or may not
diminish or defeat the recovery sought by the opposing party. It mayclaim relief exceeding in
amount or different in kind from that sought in the pleading of the opposing party.

(9) Counterclaim Against the State. These rules shall not be construed to enlarge
beyond the limits now fixed by law the right to assert counterclaims, or to claim credits
against the State or an officer or agency thereof.

(10)  Counterclaim Maturing or Acquired After Pleading. A claim which either
matured or was acquired by the pleader after serving the pleading may, with the permission of
the court, be presented as a counterclaim by supplemental pleading.

(11) Omitted Counterclaim. When a pleader fails to setup a counterclaim through
oversight, inadvertence, or excusable neglect, or when justice requires, the pleader may by
leave of court set up the counterclaim by amendment.

(12) Cross Claim Against Coparty. A pleading may state as a cross claim any
claim by one party against a coparty arising out of the transaction or occurrence that is the
subject matter either of the original action or of a counterclaim therein or relating to any
property that is the subject matter of the original action. Such cross claim may include a
claim that the party against whom it is asserted is or may be liable to the cross claimant for all
or part of a claim asserted in the action against the cross claimant.

(13) Joinder of Additional Parties. Persons other than those made parties to the
original action may be made parties to a counterclaim or cross claim in accordance with the
provisions of rules 19 and 20.





(14) Separate Trials; Separate Judgment. If the court orders separate trials as
provided in rule 42(b), judgment on a counterclaim or cross claim may be rendered in
accordance with the terms of rule 54(b), even if the claims of the opposing party have been
dismissed or otherwise disposed of.

(15) Setoff Against Assignee. The defendant in a civil action upon a contract
express or implied, other than upon a negotiable promissory note or bill of exchange,
negotiated in good faith and without notice before due, which has been assigned to the
plaintiff, may set off a demand of a like nature existing against the person to whom the
defendant was originally liable, or any assignee prior to the plamntiff, of such contract,
provided such demand existed at the time of the assignment thereof, and belonging to the
defendant in good faith, before notice of such assignment, and was such a demand as might
have been set off against such person to whom the defendant was originally liable, or such
assignee while the contract belonged to hi-such person or assignee.

(b) Setoff Against Beneficiary of Trust Estate. If the plaintiff be a trustee to any other,
or if the action be in a name of a plaintiff which has no real interest in the contract upon which
the action is founded, so much a demand existing against those whom the plaintiff represents or
for whose benefit the action is brought may be set off as will satisty the plaintiffs debt, if the
same might have been set off in an action brought against those beneficially mnterested.

(¢) Setoff Must Be Pleaded. To entitle a defendant to a setoff under this rule, the
defendant must set forth the same in the answer.

[Adopted effective September 1, 1984; Amended effective September 1, 1989.]





CRLJ 15
AMENDED AND SUPPLEMENTAL PLEADINGS

(a) Amendments. A party may amend the party’s pleading once as a matter of course at any
time before a responsive pleading is served or, if the pleading is one to which no responsive
pleading is permitted and the action has not been placed upon the trial calendar, the party may so
amend it at any time within 20 days after it is served. Otherwise, a party may amend the party’s
pleading only by leave of court or by written consent of the adverse party; and leave shall be
freely given when justice so requires. If a party moves to amend a pleading, a copy of the
proposed amended pleading, denominated “proposed” and unsigned, shall be attached to the
motion. If a motion to amend is granted, the moving party shall thereafter file the amended
pleading and, pursuant to rule 5, serve a copy thereof on all other parties. A party shall plead in
response to an amended pleading within the time remaining for response to the original pleading
or within 10 days after service or notice of the amended pleading, whichever period may be the
longer, unless the court otherwise orders.

(b) Amendments to Conform to the Evidence. When issues not raised by the pleadings are
tried by express or implied consent of the parties, they shall be treated in all respects as if they
had been raised in the pleadings. Such amendment of the pleadings as may be necessary to cause
them to conform to the evidence and to raise these issues may be made upon motion of any party
at any time, even after judgment; but failure so to amend does not affect the result of the trial of
these issues. If the evidence is objected to at the trial on the ground that it is not within the issues
made by the pleadings, the court may allow the pleadings to be amended and shall do so freely
when the presentation of the merits of the action will be subserved thereby and the objecting
party fails to satisfy the court that the admission of such evidence would prejudice him that
party in maintaining his an action or defense upon the merits. The court may grant a
continuance to enable the objecting party to meet such evidence.

(c) Relation Back of Amendments. Whenever the claim or defense asserted in the amended
pleading arose out of the conduct, transaction, or occurrence set forth or attempted to be set forth
in the original pleading the amendment relates back to the date of the original pleading. An
amendment changing the party against whom a claim is asserted relates back if the foregoing
provision is satisfied and, within the period provided by law for commencing the action against
him_against the original party, the party to be brought in by amendment (1) has received such
notice of the institution of the action that he the new party will not be prejudiced in maintaining
his a defense on the merits, and (2) knew or should have known that, but for a mistake
concerning the identity of the proper party, the action would have been brought against ki the

new party.

(d) Supple mental Pleadings. Upon motion of a party the court may, upon reasonable notice and
upon such terms as are just, permit ki the party to serve a supplemental pleading setting forth
transactions or occurrences or events which have happened since the date of the pleading sought
to be supplemented. Permission may be granted even though the original pleading is defective in
its statement of a claim for relief or defense. If the court deems it advisable that the adverse party
plead to the supplemental pleading, it shall so order, specifying the time therefor.





(e) Interline ations. No amendments shall be made to any pleading by erasing or adding words to
the original on file, without first obtaining leave of the court.





CRLJ 18
JOINDER OF CLAIMS AND REMEDIES

(a) Joinder of Claims. A party asserting a claim to relief as an original claim, counterclaim, cross
claim, or third party claim, may join, either as independent or as alternate claims, as many claims

as he the party has against an opposing party.

(b) Joinder of Remedies. Whenever a claim is one heretofore cognizable only after another claim
has been prosecuted to a conclusion, the two claims may be joined in a single action; but the
court shall grant relief in that action only in accordance with the relative substantive rights of the
parties.





CRLJ 19
JOINDER OF PERSONS NEEDED FOR JUST ADJUDICATION

(a) Persons To Be Joined if Feasible. A person who is subject to service of process and whose
joinder will not deprive the court of jurisdiction over the subject matter of the action shall be
joined as a party in the action if (1) in his the person’s absence complete relief cannot be
accorded among those already parties, or (2) ke the person claims an interest relating to the
subject of the action and is so situated that the disposition of the action in his-the person’s
absence may (i) as a practical matter impair or impede his-the person’s ability to protect that
mterest or (i) leave any of the persons already parties subject to a substantial risk of incurring
double, multiple, or otherwise inconsistent obligations by reason of his the person’s claimed
interest. If ke the person has not been so joined, the court shall order that ke the person be made
a party. If ke the person should join as a plamtiff but refuses to do so, ke the person may be
made a defendant, or, in a proper case, an mvoluntary plamtiff. If the joined party objects to
venue and his the person’s joinder would render the venue of the action improper, ke the joined
party shall be dismissed from the action.

(b) Determination by Court Whenever Joinder Not Feasible. If a person jomable under (1) or
(2) of section (a) hereof cannot be made a party, the court shall determine whether in equity and
good conscience the action should proceed among the parties before it, or should be dismissed,
the absent person being thus regarded as indispensable. The factors to be considered by the court
include:

(1) to what extent a judgment rendered in the persons absence might be prejudicial to him
the person or those already parties;

(2) the extent to which, by protective provisions in the judgment, by the shaping of relief,
or other measures, the prejudice canbe lessened or avoided;

(3) whether a judgment rendered in the person’s absence will be adequate;
(4) whether the plantiff will have an adequate remedy if the action is dismissed for
nonjoinder.

(c) Pleading Reasons for Nonjoinder. A pleading asserting a claim for relief shall state the
names, if known to the pleader, of any persons joinable under (1) or (2) of section (a) hereof who
are not joined, and the reasons why they those persons are not joined.

(d) [Reserved.]

(e) Husband and Wife Must Join--Exceptions. RCW 4.08.030 applies to the joinder of
spouses.





CRLJ 20
PERMISSIVE JOINDER OF PARTIES

(a) Permissive Joinder. All persons may join in one action as plamtiffs if they assert any right to
relief jointly, severally, or in the alternative in respect of or arising out of the same transaction,
occurrence or series of transactions or occurrences and if any question of law or fact common to
all of these persons will arise in the action. All persons may be joined in one action as defendants
if there is asserted against them jointly, severally, or in the alternative, any right to relief in
respect of or arising out of the same transaction, occurrence, or series of transactions or
occurrences and if any question of law or fact common to all of them will arise in the action. A
plaintiff or defendant need not be interested in obtaining or defending against all the relief
demanded. Judgment may be given for one or more of the plaintiffs according to their respective
rights to relief, and against one or more defendants according to their respective labilities.

(b) Separate Trials. The court may make such orders as will prevent a party from being
embarrassed, delayed, or put to expense by the inclusion of a party against whom he a party
asserts no claim and who asserts no claim against him-the party, and may order separate trials or
make other orders to prevent delay or prejudice.

(c) When Husband and Wife May Join. (Reserved. See RCW 4.08.040.)

(d) Service on Joint Defendants; Procedure After Service. When the action is against two or
more defendants and the summons is served on one or more but not on all of them, the plantiff
may proceed as follows:

(1) If the action is against the defendants jointly indebted upon a contract, ke the plaintiff
may proceed against the defendants served unless the court otherwise directs; and if he the
plaintiff recovers judgment it may be entered against all the defendants thus jointly indebted so
far only as it may be enforced against the joint property of all and the separate property of the
defendants served.

(2) If the action is against defendants severally Lable, he the plaintiff may proceed
against the defendants served in the same manner as if they were the only defendants.

(3) Though all the defendants may have been served with the summons, judgment may be
taken against any of them severally, when the plaintiff would be entitled to judgment against
such defendants if the action had been against them alone.

(e) Procedure To Bind Joint Debtor. RCW 4.68 applies to the enforcement of a judgment
against a joint debtor.





CRLJ 22
INTERPLEADER

(a) Rule. Persons having claims against the plamtiff may be joined as defendants and required to
mterplead when their claims are such that the plaintiff is or may be exposed to double or multiple
liability. It is not ground for objection to the joinder that the claims of the several claimants or
the titles on which their claims depend do not have a common origin or are not identical but are
adverse to and independent of one another, or that the plaintiff avers that ke the plaintiff is not
liable in whole or in part to any or all of the claimants. A defendant exposed to similar liability
may obtain such interpleader by way of cross claim or counterclaim. The provisions of this rule
supplement and do not in any way limit the joinder of parties permitted under other rules and
statutes.

(b) Statutes. The remedy herein provided is in addition to and in no way supersedes or limits the
remedy provided by RCW 4.08.150 to 4.08.180, inclusive.





CRLJ 24
INTERVENTION

(a) Intervention of Right. Upon timely application, anyone shall be permitted to intervene in an
action:

(1) when a statute confers an unconditional right to intervene; or

(2) when the applicant claims an interest relating to the property or transaction which is
the subject of the action and ke the applicant is so situated that the disposition of the action may
as a practical matter impair or impede his the applicant’s ability to protect that interest, unless
the applicants mterest is adequately represented by existing parties.

(b) Permissive Intervention. Upon timely application, anyone may be permitted to intervene in
an action:
(1) when a statute confers a conditional right to intervene; or

(2) when an applicants claim or defense and the main action have a question of law or
factin common. When a party to an action relies for ground of claim or defense upon any statute
or executive order administered by a federal or state governmental officer or agency or upon any
regulation, order, requirements, or agreement issued or made pursuant to the statute or executive
order, the officer or agency upon timely application may be permitted to intervene in the action.
In exercising its discretion the court shall consider whether the intervention will unduly delay or
prejudice the adjudication of the rights of the original parties.

(c) Procedure. A person desiring to intervene shall serve a motion to intervene upon all parties
as provided in rule 5. The motion shall state the grounds therefor and shall be accompanied by a
pleading setting forth the claim or defense for which intervention is sought.





CRLJ 25
SUBSTITUTION OF PARTIES

(a) Death.

(1) Procedure. If a party dies and the claim is not thereby extinguished, the court may order
substitution of the proper parties. The motion for substitution may be made by the successors or
representatives of the deceased party or by any party and, together with the notice of hearing,
shall be served on the parties as provided by rule 5 for service of notices, and upon persons not
parties in the manner provided by statute or by rule for the service of a summons. If substitution
is not made within the time authorized by law, the action may be dismissed as to the deceased

party.

(2) Partial Abatement. In the event of the death of one or more of the plaintiffs or one or more of
the defendants in an action in which the right sought to be enforced survives only to the

surviving plamntiffs or only against the surviving defendants, the action does not abate. The death
shall be suggested upon the record and the action shall proceed in favor of or against the
surviving parties.

(b) Incompetency. If a party becomes incompetent, the court upon motion served as provided in
section (a) of this rule may allow the action to be continued by or against his the party’s
representative.

(c) Transfer of Interest. In case of any transfer of interest, the action may be continued by or
against the original party unless the court upon motion directs the person to whom the mterest is
transferred to be substituted in the action or joined with the original party. Service of the motion
shall be made as provided i section (a) of this rule.

(d) Public Offices; Death or Separation From Office. [Reserved.]





RULE 40. ASSIGNMENT OF CASES

(a) Notice of Trial--Note of Issue.

(1) Of Fact. At any time after the issues of fact are completed in any case by the service of
complaint and answer or reply when necessary, as herein provided, either party may cause the
issues of factto be brought on for trial, by serving upon the opposite party a notice of trial at
least 3 days before any day provided by rules of court for setting causes for trial, which notice
shall give the title of the cause as in the pleadings, and notify the opposite party that the issues in
such action will be brought on for trial at the time set by the court; and the party giving such
notice of trial shall, at least 5 days before the day of setting such causes for trial, file with the
clerk of the court a note of issue containing the title of the action, the names of the attorneys and
the date when the last pleading was served; and the clerk shall thereupon enter the cause upon
the trial docket according to the date of the issue.

(2) Of Law. In case an issue of law raised upon the pleadings is desired to be brought on for
argument, either party shall, at least 5 days before the day set apart by the court under its rules
for hearing issues of law, serve upon the opposite party a like notice of trial and furnish the clerk
of the court with a note of issue as above provided, which note of issue shall specify that the
issue to be tried is an issue of law; and the clerk of the court shall thereupon enter such action
upon the motion docket of the court.

(3) Adjournments. When a cause has once been placed upon either docket of the court, if not
tried or argued at the time for which notice was given, it need not be noticed for a subsequent
session or day, but shall remain upon the docket from session to session or from law day to law
day until final disposition or stricken off by the court.

(4) Filing Note by Opposite Party. The party upon whom notice of trial is served may file the
note of issue and cause the action to be placed upon the calendar without further notice enhis
patt by the served party.

(5) Issue May Be Brought to Trial by Either Party. Either party, after the notice of trial, whether
given by himself—er-the-adverse either party, may bring the issue to trial, and in the absence of
the adverse party, unless the court for good cause otherwise directs, may proceed with his the
case, and take a dismissal of the action, or a verdict or judgment, as the case may require.

(b) Methods. Each court of limited jurisdiction may provide by local rule for placing of actions
upon the trial calendar (1) without request of the parties or (2) upon request of a party and notice
to the other parties or (3) in such other manner as the court deems expedient.

(c) Preferences. In setting cases for trial, unless otherwise provided by statute, preference shall
be given to criminal over civil cases, and cases where the defendant or a witness is in
confinement shall have preference over other cases.

(d) Trials. When a cause is setand called for trial, it shall be tried or dismissed, unless good
cause is shown for a continuance. The court may in a proper case, and upon terms, reset the
same.





(e) Continuances. A motion to continue a trial on the ground of the absence of evidence shall
only be made upon affidavit showing the materiality of the evidence expected to be obtained, and
that due diligence has been used to procure it, and also the name and address of the witness or
witnesses. The court may also require the moving party to state upon affidavit the evidence
which ke that party expects to obtain; and if the adverse party admits that such evidence would
be given, and that it be considered as actually given on the trial, or offered and overruled as
improper, the trial shall not be continued. The court, upon its allowance of the motion, may
impose terms or conditions upon the moving party.

(f) Change of Judge.

In any case pending in any court of limited jurisdiction, unless otherwise provided by law, the
judge thereof shall be deemed disqualified to hear and try the case when ke the judge is in
anywise interested or prejudiced. The judge, of his the judge’s own nitiative, may enter an order
disqualifyring himself of self disqualifications. A judge and-he shall also self disqualify himsel
under the provisions of this rule if, before the jury is sworn or the trial is commenced, a party
files anaffidavit that such party cannot have a fair and impartial trial by reason of the interest or
prejudice of the judge or for other ground provided by law. Only one such affidavit shall be filed
by the same party in the case and such affidavit shall be made as to only one of the judges of said
court.

All right to an affidavit of prejudice will be considered waived where filed more than 10 days
after the case is set for trial, unless the affidavit alleges a particular incident, conversation or
utterance by the judge, which was not known to the party or his the party’s attorney within the
10-day period. In multiple judge courts, or where a pro tempore or visiting judge is desig{@n|d as
the trial judge, the 10-day period shall commence on the date that the defendant or his the party’s
attorney has actual notice of assignment or reassignment to a designated trial judge.
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RULE 41. DISMISSAL OF ACTIONS
(a) Voluntary Dismissal.
(1) Mandatory. Any action shall be dismissed by the court:
(1) By Stipulation. When all parties who have appeared so stipulate in writing; or

(1) By Plamtiff Before Resting. Upon motion of the plaintiff atany time before plamtiff rests at
the conclusion of his plaintiff’s opening case.

(2) Permissive. After plamtiff rests after his plaintiff’s opening case, plaintiff may move for a
voluntary dismissal without prejudice upon good cause shown and upon such terms and
conditions as the court deems proper.

(3) Counterclaim. If a counterclaim has been pleaded by a defendant prior to the service upon
him the defendant of plamtiff's motion for dismissal, the action shall not be dismissed against the
defendant's objection unless the counterclaim can remain pending for independent adjudication
by the court.

(4) Effect. Unless otherwise stated in the order of dismissal, the dismissal is without prejudice,
except that an order of dismissal operates as an adjudication upon the merits when obtained by a
plantiff who has once dismissed an action based on or including the same claim in any court of
the United States or of any state.

(b) Involuntary Dismissal; Effect. For failure of the plaintiff to prosecute or to comply with these
rules or any order of the court, a defendant may move for dismissal of an action or of any claim
against himr-er-her that defendant.

(1) Want of Prosecution on Motion of Party. Any civil action shall be dismissed, without
prejudice, for want of prosecution whenever the plaintiff, counterclaimant, cross claimant, or
third party plaintiff neglects to note the action for trial or hearing within 1 year after any issue of
law or fact has been joined, unless the failure to bring the same on for trial or hearing was caused
by the party who makes the motion to dismiss. Such motion to dismiss shall come on for hearing
only after 10 days' notice to the adverse party. If the case is noted for trial before the hearing on
the motion, the action shall not be dismissed.

(2) Dismissal on Clerk's Motion.

(1) Notice. In all civil cases in which no action of record has occurred during the previous 12
months, the clerk of the court shall notify the attorneys of record by mail that the court will
dismiss the case unless, within 30 days following the mailing of such notice, a party takes action
of record or files a status report with the court indicating the reason for inactivity and projecting
future activity and a case completion date. If the court does not receive such a status report, it
shall, on motion of the clerk, dismiss the case without prejudice and without cost to any party.

(i) Mailing Notice; Reinstatement. The clerk shall mail notice of impending dismissal not later
than 30 days after the case becomes eligible for dismissal because of inactivity. A party who





does not receive the clerk's notice shall be entitled to reinstatement of the case, without cost,
upon motion brought within a reasonable time after learning of the dismissal.

(i) Discovery in Process. The filing of a document indicating that discovery is occurring
between the parties shall constitute action of record for purposes of this rule.

(iv) Other Grounds for Dismissal and Reinstatement. This rule is not a limitation upon any other
power that the court may have to dismiss or reinstate any action upon motion or otherwise.

(3) Defendant's Motion After Plaintiff Rests. After the plaintiff, in an action tried by the court
without a jury, has completed the presentation of his evidence, the defendant, without waiving
his the right to offer evidence in the event the motion is not granted, may move for a dismissal on
the ground that upon the facts and the law the plaintiff has shown no right to relief. The court as
trier of the facts may then determine them and render judgment against the plamtiff or may
decline to render any judgment until the close of all the evidence. If the court renders judgment
on the merits against the plaintiff, the court shall make findings as provided in RALJ 5.2. Unless
the court in its order for dismissal otherwise specifies, a dismissal under this subsection and any
dismissal not provided for in this rule, other than a dismissal for lack of jurisdiction, for improper
venue, or for failure to join a party under rule 19, operates as an adjudication upon the merits.

(c) Dismissal of Counterclaim, Cross Claim, or Third Party Claim. The provisions of this rule
apply to the dismissal of any counterclaim, cross claim, or third party claim. A voluntary
dismissal by the claimant alone pursuant to subsection (a)(1) of this rule shall be made before a
responsive pleading is served or, if there is none, before the introduction of evidence at the trial
or hearing.

(d) Costs of Previously Dismissed Action. If a plantiff who has once dismissed an action in any
court commences an action based upon or including the same claim against the same defendant,
the court may make such order for the payment of taxable costs of the action previously
dismissed as it may deem proper and may stay the proceedings in the action until the plaintiff has
complied with the order.

(e) Notice of Settlements. If a case is settled after it has been assigned for trial, it shall be the
duty of the attorneys or of any party appearing pro se to notify the court promptly of the
settlement. If the settlement is made within 5 days before the trial date, the notice shall be made
by telephone or in person. All notices of settlement shall be confirmed in writing to the clerk.





CRLJ 43
TAKING OF TESTIMONY

(a) Testimony.

(1) Generally. Inall trials the testimony of witnesses shall be taken orally in open court,
unless otherwise directed by the court or provided by rule or statute.

(2) Multiple Examinations. When two or more attorneys are upon the same side trying a case,
the attorney conducting the examination of a witness shall continue until the witness is excused
from the stand; and all objections and offers of proof made during the examination of such
witness shall be made or announced by the attorney who is conducting the examination or cross
examination.

(b) and (c¢) [Reserved. See ER103 and 611.]

(d) Oaths of Witnesses.

(1) Administration. The oaths of all witnesses

(1) shall be administered by the judge;

(i1) shall be administered to each witness individually; and

(i11) the witness shall stand while the oath is administered.

(2) Applicability. This rule shall not apply to civil ex parte proceedings, and in such cases the
manner of swearing witnesses shall be as each court may prescribe.

(3) Affirmation in Lieu of Oath. Whenever under these rules an oath is required to be taken, a
solemn affirmation may be acceptedin lieu thereof.

(e) Evidence on Motions. When a motion is based on facts not appearing of record the court
may hear the matter on affidavits presented by the respective parties, but the court may direct
that the matter be heard wholly or partly on oral testimony or depositions.

() Adverse Party as Witness.

(1) Party or Managing Agent as Adverse Witness. A party, or anyone who at the time of the
notice is an officer, director, or other managing agent (herein collectively referredto as
"managing agent") of a public or private corporation, partnership or association that is a party to
an action or proceeding may be examined at the instance of any adverse party. Attendance of
such deponent or witness may be compelled solely by notice (in lieu of a subpoena) given in the
manner prescribed in CR 30(b)(1) to opposing counsel of record. Notices for the attendance of a
party or of a managing agent at the trial shall be given not less than 10 days before trial
(exclusive of the day of service, Saturdays, Sundays, and court holidays). For good cause shown
in the manner prescribed in CR 26(c), the court may make orders for the protection of the party
or managing agent to be examined.

(2) Effect of Discovery, etc. A party who has served interrogatories to be answered by the
adverse party or who has taken the deposition of an adverse party or of the managing agent of an
adverse party shall not be precluded for that reason from examining such adverse party or
managing agent at the trial. Matters admitted by an adverse party or managing agent in
interrogatory answers, deposition testimony, or trial testimony are not conclusively established
and may be rebutted.

(3) Refusal To Attend and Testify; Penalties. If a party or a managing agent refuses to attend
and testify before the officer designated to take his-that person’s deposition or at the trial after
notice served as prescribed in CR 30(b)(1), the complaint, answer, or reply of the party may be
stricken and judgment taken against the party, and the contumacious party or managing agent
may also be proceeded against as in other cases of contempt. This rule shall not be construed:

(i) to compel any person to answer any question where such answer might tend to be 5 him;





(11) to prevent a party from using a subpoena to compel the attendance of any party or
managing agent to give testimony by deposition or at the trial; nor

(ii1) to imit the applicability of any other sanctions or penalties provided in CR 37 or
otherwise for failure to attend and give testimony.

(g) Attorney as Witness. [f any attorney offers himself asto be a witness on behalf of his
the attorney’s client and gives evidence on the merits, ke the attorney shall not argue the case to
the jury, unless by permission of the court.

(h) Recording as Evidence. Whenever the testimony of a witness at a trial or hearing which
was recorded is admissible in evidence at a later trial, it may be proved by the recording thereof
duly certified by the person who recorded the testimony.

(i) [Reserved. See ER 804.]

(j) Record in Retrial of Nonjury Cases. In the event a cause has been remanded by the
court for a new trial or the taking of further testimony, and such cause shall have been tried
without a jury, and the testimony in such cause shall have been taken in full and used as the
record upon review, either party upon the retrial of such cause or the taking of further testimony
therein shall have the right, provided the court shall so order after an application on 10 days'
notice to the opposing party or parties, to submit said record as the testimony in said cause upon
its second hearing, to the same effect as if the witnesses called by him either party in the earlier
hearing had been called, sworn, and testified in the further hearing; but no party shall be denied
the right to submit other or further testimony upon such retrial or further hearing, and the party
having the right of cross examination shall have the privilege of subpoenaing any witness whose
testimony is contained in such record for further cross examination.

(k) Juror Questions for Witnesses. The court shall permit jurors to submit to the court
written questions directed to witnesses. Counsel shall be given an opportunity to object to such
questions in a manner that does not inform the jury that an objection was made. The court shall
establish procedures for submitting, objecting to, and answering questions from jurors to
witnesses. The court may rephrase or reword questions from jurors to witnesses. The court may
refuse on its own motion to allow a particular question from a juror to a witness.

[Adopted effective September 1, 1984; Amended effective September 1, 1989; October 1, 2002;
September 1, 2006.]





CRLJ 46
EXCEPTIONS UNNECESSARY

Formal exceptions to rulings or orders of the court are unnecessary; but for all purposes
for which an exception has heretofore been necessary it is sufficient that a party, at the time the
ruling or order of the court is made or sought, makes known to the court the action which ke
the party desires the court to take or his the party’s objection to the action of the court and his
the grounds therefor; and, if a party has no opportunity to object to a ruling or order at the time
it is made, the absence of an objection does not thereafter prejudice him the party.

[Adopted effective September 1, 1984; Amended effective September 1, 1989.]





CRLJ 47
JURORS

(a) Examination, Selection, etc. See rule 38.

(b) Care of Jury While Delibe rating.

(1) Generally. During trial and deliberations the jury may be allowed to separate unless good
cause is shown, on the record, for sequestration of the jury.

(2) Communication Restricted. Unless the jury is allowed to separate, the jurors shall be kept
together under the charge of one or more officers until they agree upon their verdict or are
discharged by the court. The officer shall keep the jurors separate from other persons and shall
not allow any communication which may affect the case to be made to the jurors, nor shall the
officer make any himself such communication, unless by order of the court, except to ask the
jurors if they have agreed upon their verdict. The officer shall not, before the verdict is rendered,
communicate to any person the state of the jurors' deliberations or their verdict.

(3) Motions. Any motions or proceedings concerning the separation or sequestration of the

jury shall be made out of the presence of the jury.
[Adopted effective September 1, 1984; Amended effective September 1, 1989.]






CRLJ 49
TAKING OF TESTIMONY

(-) General Verdict. A general verdict is that by which the jury pronounces generally upon

all or any of the issues in favor of either the plantiff or defendant.

(a) Special Verdict. The court may require a jury to return only a special verdict in the form
of a special written finding upon each issue of fact. In that event the court may submit to the jury
written questions susceptible of categorical or other brief answer or may submit written forms of
the several special findings which might properly be made under the pleadings and evidence; or
it may use such other method of submitting the issues and requiring the written findings thereon
as it deems most appropriate. The court shall give to the jury such explanation and instruction
concerning the matter thus submitted as may be necessary to enable the jury to make its findings
upon eachissue. If in so doing the court omits any issue of factraised by the pleadings or by the
evidence, each party waives his the rights to a trial by jury of the issue so omitted unless before
the jury retires ke the party demands its submission to the jury. As to an issue omitted without
such demand the court may make a finding; or, if it fails to do so, it shall be deemed to have
made a finding in accord with the judgment on the special verdict.

(b) General Verdict Accompanied by Answer to Interrogatories. The court may submit to
the jury, together with appropriate forms for a general verdict, written interrogatories upon one
or more issues of factthe decision of which is necessary to a verdict. The court shall give such
explanation or instruction as may be necessary to enable the jury both to make answers to the
mterrogatories and to render a general verdict, and the court shall direct the jury both to make
written answers and to render a general verdict. When the general verdict and the answers are
harmonious, the appropriate judgment upon the verdict and answers shall be entered pursuant to
rule 58. When the answers are consistent with each other but one or more is inconsistent with the
general verdict, judgment may be entered pursuant to rule 58 in accordance with the answers,
notwithstanding the general verdict, or the court may return the jury for further consideration of
its answers and verdict or may order a new trial. When the answers are inconsistent with each
other and one or more is likewise inconsistent with the general verdict, judgment shall not be
entered, but the court shall return the jury for further consideration of its answers and verdict or
shall order a new trial.

(c) Discharge of Jury. [Reserved. See RCW 12.12.080 and 12.12.090.]

(d) Court Recess During Deliberation. [Reserved. See RCW 4.44.350.]

(e) Proceedings When Jury Has Agreed. [Reserved. See RCW 4.44.360.]

() Manner of Giving Verdict. [Reserved. See RCW 4.44.370.]

(g) Verdict by Five Jurors in Civil Cases. [Reserved. See RCW 4.44.380. ]

(h) Jury May Be Polled. [Reserved. See RCW 4.44.390]

(i) Correction of Informal Verdict. [Reserved. See RCW 4.44.400.]

(j) Jury To Assess Amount of Recovery. [Reserved. See RCW 4.44.450]

(k) Receiving Verdict and Discharging Jury. [Reserved. See RCW 12.12.080 and
12.12.090.]

[Adopted effective September 1, 1984; Amended effective September 1, 1989.]





CRLJ 51
INSTRUCTIONS TO JURY AND DELIBERATION

(a) Proposed. Unless otherwise requested by the trial judge on timely notice to counsel,
proposed instructions shall be submitted when the case is called for trial. Proposed instructions
upon questions of law developed by the evidence, which could not reasonably be anticipated,
may be submitted at any time before the court has instructed the jury.

(b) Submission. Submission of proposed instructions shall be by delivering the original and
three or more copies as required by the trial judge, by filing one copy with the clerk, identified as
the party's proposed instructions, and by serving one copy upon each opposing counsel.

(¢) Form. Each proposed instruction shall be typewritten or printed on a separate sheet of
letter-size (8-1/2 by 11 inches) paper. Except for one copy of each, the instructions delivered to
the trial court shall not be numbered or identified as to the proposing party. One copy delivered
to the trial court, and the copy filed with the clerk, and copies served on each opposing counsel
shall be numbered and identified as to proposing party, and may contain supporting annotations.

(d) Published Instructions.

(1) Request. Any mstruction appearing in the Washington Pattern Instructions (WPI) may be
requested by counsel who must submit the proper number of copies of the requested mstruction,
identified by number as in section (c) of this rule, in the form ke counsel wishes it read to the
jury. Ifthe mstruction in WPI allows or provides for a choice of wording by the use of brackets
or otherwise, the written requested instruction shall use the choice of wording which is being
requested.

(2) Record on Review. Where the refusal to give a requested instruction is an asserted error
on review, a copy of the requested instruction shall be placed in the record on review.

(3) Local Option. Any court of limited jurisdiction may adopt a local rule to substitute for
subsection (d)(1) and to allow instructions appearing in the Washington Pattern Instructions
(WPI) to be requested by reference to the published number. If the instruction in WPI allows or
provides for a choice of wording by the use of brackets or otherwise, the local rule must require
that the written request which designates the number of the instruction shall also designate the
choice of wording which is being requested.

(e) Disregarding Requests. The trial court may disregard any proposed instruction not
submitted in accordance with this rule.

(f) Objections to Instruction. Before instructing the jury, the court shall supply counsel
with copies of its proposed instructions which shall be numbered. Counsel shall then be afforded
an opportunity in the absence of the jury to make objections to the giving of any mstruction and
to the refusal to give arequested instruction. The objector shall state distinctly the matter to
which ke counsel objects and the grounds efhis for the objection, specifying the number,
paragraph or particular part of the instruction to be given or refused and to which objection is
made.

(g) Instructing the Jury and Argument. After counsel have completed their objections and
the court has made any modifications deemed appropriate, the court shall then provide each
counsel with a copy of the instructions in their final form. The court shall then read the
mstructions to the jury. The plamntiff or party having the burden of proof may then address the
jury upon the evidence, and the law as contained in the courts instructions; after which the
adverse party may address the jury; followed by the rebuttal of the party first addressing the jury.

(h) Deliberation. After argument, the jury shall retire to consider its verdict. In addition to
the written instructions given, the jury shall take with it all exhibits received in evidence, except






deposition. Copies may be substituted or any parts of public records or private documents as
ought not, in the opinion of the court, to be taken from the person having them in possession.
Pleadings shall not go to the jury room.

(i) Questions from Jury During Deliberations. The jury shall be instructed that any
question it wishes to ask the court about the mstructions or evidence should be signed, dated and
submitted in writing to the bailiff without any indication of the status of the jury’s deliberations.
The court shall notify the parties of the contents of the questions and provide them an
opportunity to comment upon an appropriate response. Written questions from the jury, the
court’s response and any objections thereto shall be made a part of the record. The court shall
respond to all questions from a deliberating jury in open court or in writing. In its discretion, the
court may grant a jury’s request to rehear or replay evidence, but should do so in a way that is
least likely to be seen as a comment on the evidence, in a way that is not unfairly prejudicial and
in a way that minimizes the possibility that jurors will give undue weight to such evidence. Any
additional instruction upon any point of law shall be given in writing.

(j) Comments Upon Evidence. Judges shall not instruct with respect to matters of fact, nor
comment thereon.

[Adopted effective September 1, 1984; Amended effective October 1, 2002.]





CRLJ 54
JUDGEMENTS; COSTS

(a) Definition; Form. "Judgment" as used in these rules includes a decree and any final
order from which an appeal lies. A judgment shall not contain a recital of pleadings or the record
of prior proceedings. Judgments may be in writing signed by the court or may be oral confirmed
by an entry in the record.

(b) Judgment Upon Multiple Claims or Involving Multiple Parties. When more than one
claim for relief is presented in an action, whether as a claim, counterclaim, cross claim, or third
party claim, or when multiple parties are involved, the court may direct the entry of a final
judgment as to one or more but fewer than all of the claims or parties only upon an express
determination in the judgment that there is no just reason for delay and upon an express direction
for the entry of judgment. In the absence of such determination and direction, any order or other
form of decision, however designated, which adjudicates fewer than all the claims or the rights
and liabilities of fewer than all the parties shall not terminate the action as to any of the claims or
parties, and the order or other form of decision is subject to revision atany time before the entry
of judgment adjudicating all the claims and the rights and liabilities of all the parties.

(c) Demand for Judgment. A judgment by default shall not be different in kind from or
exceed in amount that prayed for in the demand for judgment. Except as to a party against whom
a judgment is entered by default, every final judgment shall grant the relief to which the party in
whose favor it is rendered is entitled, even if the party has not demanded such relief in his the
party’s pleadings.

(d) Costs. Costs shall be fixed and allowed as provided in RCW 12.20.060 or by any other
applicable statute.

[Adopted effective September 1, 1984; Amended effective September 1, 1989.]





CRLJ 55
DEFAULT

(a) Entry of Default.

(1) Motion. When a party against whom a judgment for affirmative relief is sought has failed
to appear, plead, or otherwise defend as provided by these rules and that factis made to appear
by motion and affidavit, a motion for default may be made.

(2) Pleading After Default. Any party may respond to any pleading or otherwise defend at
any time before a motion for default and supporting affidavit is filed, whether the party
previously has appeared or not. If the party has appeared before the motion is filed, ke the party
may respond to the pleading or otherwise defend at any time before the hearing on the motion. If
the party has not appeared before the motion is filed he the party may not respond to the pleading
nor otherwise defend without leave of court. Any appearances for any purpose in the action shall
be for all purposes under this rule 55.

(3) Notice. Any party who has appeared in the action for any purpose, shall be served with a
written notice of motion for default and the supporting affidavit atleast 5 days before the hearing
on the motion. Any party who has not appeared before the motion for default and supporting
affidavit are filed is not entitled to a notice of the motion, except as provided in subsection
HO.

(4) Venue. A motion for default shall include a statement of the basis for venue in the action.
A default shall not be entered if it clearly appears to the court from the papers on file that the
action was brought in an improper district.

(b) Entry of Default Judgement. As limited in rule 54(c), judgment after default may be
entered as follows, if proof of service is on file as required by subsection (b)(4):

(1) When Amount Certain. When the claim against a party, whose default has been entered
under section (a), is for a sum certain or for a sum which can by computation be made certain,
the court upon motion and affidavit of the amount due shall enter judgment for that amount and
costs against the party in default, if ke the party is not an infant or incompetent person. No
judgment by default shall be entered against an infant or incompetent person unless represented
by a general guardian or guardian ad litem. Findings of fact and conclusions of law are not
necessary under this subsection even though reasonable attorney fees are requested and allowed.

(2) When Amount Uncertain. If,in order to enable the court to enter judgment or to carry it
into effect, it is necessary to take an account or to determine the amount of damages or to
establish the truth of any averment by evidence or to make an investigation of any other matter,
the court may conduct such hearings as are deemed necessary or, when required by statute, shall
have such matters resolved by a jury. Findings of fact and conclusions of law are required under
this subsection.

(3) When Service by Publication or Mail. In an action where the service of the summons was
by publication, or by mail under rule 4(d)(4), the plaintiff, upon the expiration of the time for
answering, may, upon proof of service, apply for judgment. The court must thereupon require
proof of the demand mentioned in the complaint, and must require the plaintiff or his the
plaintiff’s agent to be examined on oath respecting any payments that have been made to the
plaintiff, or to anyone for his the plaintiff’s use on account of such demand, and may render
judgment for the amount which ke the plaintiff is entitled to recover, or for such other relief as he
the plaintiff may be entitled to.

(4) Costs and Proof of Service. Costs shall not be awarded and default judgment shall not be
rendered unless proof of service is on file with the court.





(c) Setting Aside Default.

(1) Generally. For good cause shown and upon such terms as the court deems just, the court
may set aside anentry of default and, if a judgment by default has been entered, may likewise set
it aside in accordance with rule 60(b).

(2) When Venue Is Improper. A default judgment entered in a district of improper venue is
valid but will on motion be vacated for irregularity pursuant to rule 60(b)(1). A party who
procures the entry of the judgment shall, in the vacation proceedings, be required to pay to the
party seeking vacation the costs and reasonable attorney fees incurred by the party in seeking
vacation if the party procuring the judgment could have determined the district of proper venue
with reasonable diligence. This subsection does not apply if either (i) the parties stipulate in
writing to venue after commencement of the action, or (ii) the defendant has appeared, has been
given written notice of the motion for an order of default, and does not object to venue before the
entry of the default order.

(d) Plaintiffs, Counterclaimants, Cross Claimants. The provisions of this rule apply
whether the party entitled to the judgment by default is a plantiff, a third party plamntiff, or a
party who has pleaded a cross claim or counterclaim. In all cases a judgment by default is subject
to the limitations of rule 54(c).

(e) Judgement Against State. [Reserved. |

() How Made After Elapse of Year.

(1) Notice. When more than 1 year has elapsed after service of summons with no appearance
being made, the court shall not sign an order of default or enter a judgment until a notice of the
time and place of the application for the order or judgment is served on the party in default, not
less than 10 days prior to the entry. Proof by affidavit of the service of the notice shall be filed
before entry of the judgment.

(2) Service. Service of notice of the time and place on the application for the order of default
or default judgment shall be made as follows:

(1) by service upon the attorney of record;

(11) if there is no attorney of record, then by service upon the defendant by certified mail with
return receipt of said service to be attached to the affidavit in support of the application; or

(ii1) by a personal service upon the defendant in the same manner provided for service of
process.

(iv) If service of notice cannot be made under sections (i) and (ii), the notice may be given
by publication in a newspaper of general circulation in the county in which the action is pending
for one publication, and by mailing a copy to the last known address of each defendant. Both the
publication and mailing shall be done 10 days prior to the hearing.

[Adopted effective September 1, 1984; Amended effective September 1, 1989.]





CRLJ 56
SUMMARY JUDGEMENT

(a) For Claimant. A party seeking to recover upon a claim, counterclaim, or cross claim, or
to obtain a declaratory judgment may, at any time after the expiration of the period within which
the defendant is required to appear, or after service of a motion for summary judgment by the
adverse party, move with or without supporting affidavits for a summary judgment in his the
party’s favor upon all or any part thereof.

(b) For Defending Party. A party against whom a claim, counterclaim, or cross claim is
asserted or a declaratory judgment is sought may, at any time, move with or without supporting
affidavits for a summary judgment in his such party’s favor as to all or any part thereof.

(c) Motion and Proceedings. The motion and any supporting affidavits, memoranda of law,
or other documentation shall be filed and served not later than 15 days before the hearing. The
adverse party may file and serve opposing affidavits, memoranda of law, and other
documentation not later than three days before the hearing. The moving party may file and serve
any rebuttal documents not later than the day prior to the hearing. Summary judgment motions
shall be heard more than 14 days before the date set for trial unless leave of the court is granted
to allow otherwise. The judgment sought shall be rendered forthwith if the pleadings, answers to
mterrogatories, depositions, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law. A summary judgment, interlocutory in character, may be rendered
on the issue of liability alone although there is a genuine issue as to the amount of damages.

(d) Case Not Fully Adjudicated on Motion. If on motion under the rule judgment is not
rendered upon the whole case or for all the relief asked and a trial is necessary, the court at the
hearing of the motion, by examining the pleadings and the evidence before it and by
mterrogating counsel, shall if practicable ascertain what material facts exist without substantial
controversy and what material facts are actually and in good faith controverted. It shall
thereupon make an order specifying the facts that appear without substantial controversy,
including the extent to which the amount of damages or other relief is not in controversy, and
directing such further proceedings in the action as are just. Upon the trial of the action, the facts
so specified shall be deemed established, and the trial shall be conducted accordingly.

(e) Form of Affidavits; Further Testimony; Defense Required. Supporting and opposing
affidavits shall be made on personal knowledge, shall set forth such facts as would be admissible
in evidence, and shall show affirmatively that the affiant is competent to testify to the matters
stated therein. Sworn or certified copies of all papers or parts thereof referred to in an affidavit
shall be attached thereto or served therewith. The court may permit affidavits to be supplemented
or opposed by depositions, answers to interrogatories, or further affidavits. When a motion for
summary judgment is made and supported as provided in this rule, an adverse party may not rest
upon the mere allegations or denials ef in his a pleading, but his a response, by affidavits or as
otherwise provided in this rule, must set forth specific facts showing that there is a genuine issue
for trial. If ke the adverse party does not so respond, summary judgment, if appropriate, shall be
entered against him the adverse party.

() When Affidavits Are Unavailable. Should it appear from the affidavits of a party
opposing the motion that he-eannet for reasons stated the party cannot present by affidavit facts
essential to justify his the party’s opposition, the court may refuse the application for judgment






or may order a continuance to permit affidavits to be obtained or depositions to be taken or
discovery to be had or may make such other order as is just.

(g) Affidavits Made in Bad Faith. Should it appear to the satisfaction of the court at any
time that any of the affidavits presented pursuant to this rule are presented in bad faith or solely
for the purpose of delay, the court shall forthwith order the party employing them to pay to the
other party the amount of the reasonable expenses which the filing of the affidavits caused him
the other party to incur, including reasonable attorney fees, and any offending party or attorney
may be adjudged guilty of contempt.

(h) Rulings by Court. In granting or denying the motion for summary judgment, the court
shall designate the documents and other evidence considered in its rulings.

[Adopted effective September 1, 1984; Amended effective September 1, 1989.]





RULE 58. ENTRY OF JUDGMENT

Upon the verdict of a jury, the court shall immediately render judgment thereon. If the
trial is by the judge, judgment shall be entered immediately after the close of the trial, unless he
orshe the judge reserves decision, in which event the decision shall be rendered within 45 days.





RULE 59. NEW TRIAL, RECONSIDERATION, AND AMENDMENT
OF JUDGMENTS

(a) Grounds for New Trial or Reconsideration. Onthe motion of the party aggrieved,
a verdict may be vacated and a new trial granted to all or any of the parties, and on all the
issues, or on some of the issues when such issues are clearly and fairly separable and distinct, or
any other decision or order may be vacated and reconsideration granted. Such motion may be
granted for any one of the following causes materially affecting the substantial rights of such
parties:

(1) Irregularity in the proceedings of the court, jury or adverse party, or any order of the

court, or abuse of discretion, by which such party was prevented from having a fair trial;

(2) Misconduct of prevailing party or jury; and whenever any one or more of the jurors
shall have been induced to assent to any general or special verdict or to a ﬁndin@n any question
or questions submitted to the jury by the court, other and different from his the courts own
conclusions, and arrived at by a resort to the determmation of change or lot, such misconduct
may be proved by the affidavits of one or more of the jurors;

(3) Accident or surprise which ordinary prudence could not have guarded against;

(4) Newly discovered evidence, material for the party making the application, which he
the party could not with reasonable diligence have discovered and produced at the trial;

(5) Damages so excessive or inadequate as unmistakably to indicate that the verdict
must have been the result of passion or prejudice;

(6) Error in the assessment of the amount of recovery whether too large or too small,
when the action is upon a contract, or for the njury or detention of property;

(7) That there is no evidence or reasonable inference from the evidence to justify the
verdict or the decision, or that it is contrary to law;

(8) Error in law occurring at the trial and objected to at the time by the party making the
application; or

(9) That substantial justice has been done.

(b) Time for Motion: Contents of Motion. A motion for a new trial or for
reconsideration shall be filed not later than 10 days after the entry of the judgment, order, or
other decision. The motion shall be noted at the time it is filed, to be heard or otherwise
considered within 30 days after entry of the judgment, order, or other decision, unless the court
directs otherwise.

A motion for a new trial or for reconsideration shall identify the specific reasons in fact

and law as to each ground on which the motion is based.

(¢) Time for Serving Affidavits. When a motion for new trial is based on affidavits,
they shall be filed with the motion. The opposing party has 10 days after service to file opposing
affidavits, but that period may be extended for up to 20 days, either by the court for good cause
or by the parties’ written stipulation. The court may permit reply affidavits.

(d) On Initiative of Court. Not later than 10 days after entry of judgment, the court on
its own initiative may order a hearing on its proposed order for a new trial for any reason for
which it might have granted a new trial on motion of a party. After giving the parties notice and
an opportunity to be heard, the court may grant a timely motion for a new trial for a reason not
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stated in the motion. When granting a new trial on its own initiative or for a reason not stated in
the motion, the court shall specify the grounds m its order.

(e) Hearing on Motion. When a motion for reconsideration or for a new trial is filed,
the judge by whom it is to be heard may on the judge’s own motion or on application determine:

(1) Time of Hearing. Whether the motion shall be heard before the entry of judgment;

(2) Consolidation of Hearings. Whether the motion shall be heard before or at the same
time as the presentation of the findings and conclusions and/or judgment, and the hearing on any
other pending motion; and

(3) Nature of Hearing. Whether the motion or motions and presentation shall be heard
on oral argument or submitted on briefs, and if on briefs, shall fix the time within which the
briefs shall be served and filed.

(f) Statement of Reasons. Inall cases where the trial court grants a motion for a new
trial, it shall, in the order granting the motion for a new trial, it shall, in the order granting the
motion, state whether the order is based upon the record or upon facts and circumstances outside
the record that cannot be made a part thereof. If the order is based upon the record, the court
shall give definite reasons of law and facts for its order. If the order is based upon matters
outside the record, the court shall state the facts and circumstances upon which it relied.

(g) Reopening Judgment. Ona motion for a new trial in an action tried without a jury,
the court may open the judgment if one has been entered, take additional testimony, amend
findings of fact and conclusions of law, and direct the entry of a new judgment.

(h) Motion to Alter or Amend Judgment. A motion to alter or amend the judgment
shall be filed not later than 10 days after entry of the judgment.

(i) Alternative Motions, etc. Alternative motions for judgment as a matter of law and
for a new trial may be made in accordance with rule 50(c ).

(j) Limit on Motions. If a motion or reconsideration, or for a new trial, or for judgment
as a matter of law, is made and heard before the entry of the judgment, no further motion may be
made, without leave of the court first obtained for good cause shown: (1) for a new trial, or (2)
pursuant to sections (g), (h), and (i) of this rule.





RULE 73. TRIAL DE NOVO

(a) Scope of Rule. This rule applies only to proceedings which are not subject to
appellate review under the Rules for Appeal of Decisions of Courts of Limited
Jurisdiction. The proceedings to which those rules apply are defined by RALJ 1.1.

(b) Filing Notice of Appeal Service.

(1) A party appealing a judgment or decision subject to this rule must file in the
court of limited jurisdiction a notice of appeal within 30 days after the judgment is
rendered or decision made. Filing the notice of appeal is the only jurisdictional
requirement for an appeal.

(2) The statutory filing fee for superior court must be paid to the clerk of the
limited jurisdiction court at the time the notice of appeal is filed, unless the party is
excused from paying a filing fee by statute or by the constitution.

(3) The clerk of the court of limited jurisdiction shall immediately upon filing of a
notice of appeal and payment of the filing fee, if required, file a copy of the notice with
the superior court.

(4) A party filing a notice of appeal shall also, within the same 30 days, serve a
copy of the notice of appeal on all other parties or their lawyers and file an
acknowledgment or affidavit of service in the court of limited jurisdiction.

(c) Bond. A bond or undertaking shall be executed on the part of the appellant,
except when the appellant is a county, city, town or school district, and filed with and
approved by the court of limited jurisdiction with one or more sureties, in the sum of
$100, conditioned that the appellant will pay all costs that may be awarded against him
appellant on appeal; or if a stay of proceedings in the court of limited jurisdiction be
claimed, except by a county, city, town or school district, a bond or undertaking, with two
or more personal sureties, or a surety company as surety, to be approved by the court of
limited jurisdiction, in a sum equal to twice the amount of the judgment and costs,
conditioned that the appellant will pay such judgment, including costs, as may be
rendered against him appellant on appeal, be so executed and filed.

(d) Stay of Proceedings. Upon an appeal being taken and a bond filed to stay all

proceedings, the court of limited jurisdiction shall allow the same and make an
entry of such allowance, and all further proceedings on the judgment in such court shall
thereupon be suspended; and if in the meantime execution shall have been issued, such
court shall give the appellant a certificate that such appeal has been allowed.

(e) Release of Property Taken on Execution. On such certificate being
presented to the officer holding the execution, ke the officer shall forthwith release the
property of the judgment debtor that may have been taken on execution.

() No Dismissal for Defective Bond. No appeal allowed by a court of limited
jurisdiction shall be dismissed on account of any defect in the bond on appeal, if the
appellant, before the motion is determined, shall execute and file in the superior court
such bond as he the appellant should have executed at the time of taking the appeal, and
pay all costs that may have accrued by reason of such defect.

(g) Judgment Against Appellant and Sureties. Inall cases of appeal to the
superior court, if on the trial anew in such court, the judgment be against the appellant in





whole or in part, such judgment shall be rendered against ki the appellant and his
sureties on the bond on appeal.





RULE 75. RECORD ON TRIAL DE NOVO

(a) Scope of Rule. This rule applies only to proceedings which are not subject to
appellate review under the Rules for Appeal of Decisions of Courts of Limited
Jurisdiction. The proceedings to which those rules apply are defined by RALJ 1.1.

(b) Transcript; Procedure in Superior Court; Pleadings in Superior Court.
Within 14 days after the notice of appeal has been filed in a civil action or proceeding,
including a small claims appeal pursuant to chapter 12.40 RCW, the appellant shall file
with the clerk of the superior court a transcript of all entries made in the docket of the
court of limited jurisdiction relating to the case, together with all the process and other
papers relating to the case filed in the court of limited jurisdiction which shall be made
and certified by such court to be correct upon the payment of the fees allowed by law
therefor, and upon the filing of such transcript the superior court shall become possessed
of the cause, and shall proceed in the same manner, as near as may be, as in actions
originally commenced in that court, except as provided in these rules. The issue before
the court of limited jurisdiction shall be tried in the superior court without other or new
pleadings, unless otherwise directed by the superior court.

(c) Small Claims Appeals; Trial De Novo on the Record. Small claims appeals
pursuant to chapter 12.40 RCW shall be tried by the superior court de novo on the record.
Within 14 days after the notice of appeal has been filed in a small claims proceeding,
appellant shall make necessary arrangements with the district court to directly transmit a
verbatim electronic recording of the trial and any exhibits from the trial to the clerk of the
superior court. The electronic recording shall be made and certified by the district court
to be correct upon the payment of the fees allowed by law therefor.

(d) Transcript; Procedure on Failure To Make and Certify; Amendment. If
upon an appeal being taken the court of limited jurisdiction fails, neglects or refuses,
upon the tender or payment of the fees allowed by law, to make and certify the transcript,
the appellant may make application, supported by affidavit, to the superior court and the
court shall issue an order directing the court of limited jurisdiction to make and certify
such transcript upon the payment of such fees. Whenever it appears to the satisfaction of
the superior court that the return of the court of limited jurisdiction to such order is
substantially erroneous or defective it may order the court of limited jurisdiction to
amend the same. If the judge of the court of limited jurisdiction fails, neglects or refuses
to comply with any order issued under the provisions of this section he-the judge may be
cited and punished for contempt of court.
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RULE 40. ASSIGNMENT OF CASES

(a) Notice of Trial--Note of Issue.

(1) Of Fact. At any time after the issues of fact are completed in any case by the service of
complaint and answer or reply when necessary, as herein provided, either party may cause the
issues of factto be brought on for trial, by serving upon the opposite party a notice of trial at
least 3 days before any day provided by rules of court for setting causes for trial, which notice
shall give the title of the cause as in the pleadings, and notify the opposite party that the issues in
such action will be brought on for trial at the time set by the court; and the party giving such
notice of trial shall, at least 5 days before the day of setting such causes for trial, file with the
clerk of the court a note of issue containing the title of the action, the names of the attorneys and
the date when the last pleading was served; and the clerk shall thereupon enter the cause upon
the trial docket according to the date of the issue.

(2) Of Law. In case an issue of law raised upon the pleadings is desired to be brought on for
argument, either party shall, at least 5 days before the day set apart by the court under its rules
for hearing issues of law, serve upon the opposite party a like notice of trial and furnish the clerk
of the court with a note of issue as above provided, which note of issue shall specify that the
issue to be tried is an issue of law; and the clerk of the court shall thereupon enter such action
upon the motion docket of the court.

(3) Adjournments. When a cause has once been placed upon either docket of the court, if not
tried or argued at the time for which notice was given, it need not be noticed for a subsequent
session or day, but shall remain upon the docket from session to session or from law day to law
day until final disposition or stricken off by the court.

(4) Filing Note by Opposite Party. The party upon whom notice of trial is served may file the
note of issue and cause the action to be placed upon the calendar without further notice enhis
patt by the served party.

(5) Issue May Be Brought to Trial by Either Party. Either party, after the notice of trial, whether
given by himself—er-the-adverse either party, may bring the issue to trial, and in the absence of
the adverse party, unless the court for good cause otherwise directs, may proceed with his the
case, and take a dismissal of the action, or a verdict or judgment, as the case may require.

(b) Methods. Each court of limited jurisdiction may provide by local rule for placing of actions
upon the trial calendar (1) without request of the parties or (2) upon request of a party and notice
to the other parties or (3) in such other manner as the court deems expedient.

(c) Preferences. In setting cases for trial, unless otherwise provided by statute, preference shall
be given to criminal over civil cases, and cases where the defendant or a witness is in
confinement shall have preference over other cases.

(d) Trials. When a cause is setand called for trial, it shall be tried or dismissed, unless good
cause is shown for a continuance. The court may in a proper case, and upon terms, reset the
same.



(e) Continuances. A motion to continue a trial on the ground of the absence of evidence shall
only be made upon affidavit showing the materiality of the evidence expected to be obtained, and
that due diligence has been used to procure it, and also the name and address of the witness or
witnesses. The court may also require the moving party to state upon affidavit the evidence
which ke that party expects to obtain; and if the adverse party admits that such evidence would
be given, and that it be considered as actually given on the trial, or offered and overruled as
improper, the trial shall not be continued. The court, upon its allowance of the motion, may
impose terms or conditions upon the moving party.

(f) Change of Judge.

In any case pending in any court of limited jurisdiction, unless otherwise provided by law, the
judge thereof shall be deemed disqualified to hear and try the case when ke the judge is in
anywise interested or prejudiced. The judge, of his the judge’s own nitiative, may enter an order
disqualifyring himself of self disqualifications. A judge and-he shall also self disqualify himsel
under the provisions of this rule if, before the jury is sworn or the trial is commenced, a party
files anaffidavit that such party cannot have a fair and impartial trial by reason of the interest or
prejudice of the judge or for other ground provided by law. Only one such affidavit shall be filed
by the same party in the case and such affidavit shall be made as to only one of the judges of said
court.

All right to an affidavit of prejudice will be considered waived where filed more than 10 days
after the case is set for trial, unless the affidavit alleges a particular incident, conversation or
utterance by the judge, which was not known to the party or his the party’s attorney within the
10-day period. In multiple judge courts, or where a pro tempore or visiting judge is desig{@n|d as
the trial judge, the 10-day period shall commence on the date that the defendant or his the party’s
attorney has actual notice of assignment or reassignment to a designated trial judge.
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RULE 59. NEW TRIAL, RECONSIDERATION, AND AMENDMENT
OF JUDGMENTS

(a) Grounds for New Trial or Reconsideration. Onthe motion of the party aggrieved,
a verdict may be vacated and a new trial granted to all or any of the parties, and on all the
issues, or on some of the issues when such issues are clearly and fairly separable and distinct, or
any other decision or order may be vacated and reconsideration granted. Such motion may be
granted for any one of the following causes materially affecting the substantial rights of such
parties:

(1) Irregularity in the proceedings of the court, jury or adverse party, or any order of the

court, or abuse of discretion, by which such party was prevented from having a fair trial;

(2) Misconduct of prevailing party or jury; and whenever any one or more of the jurors
shall have been induced to assent to any general or special verdict or to a ﬁndin@n any question
or questions submitted to the jury by the court, other and different from his the courts own
conclusions, and arrived at by a resort to the determmation of change or lot, such misconduct
may be proved by the affidavits of one or more of the jurors;

(3) Accident or surprise which ordinary prudence could not have guarded against;

(4) Newly discovered evidence, material for the party making the application, which he
the party could not with reasonable diligence have discovered and produced at the trial;

(5) Damages so excessive or inadequate as unmistakably to indicate that the verdict
must have been the result of passion or prejudice;

(6) Error in the assessment of the amount of recovery whether too large or too small,
when the action is upon a contract, or for the njury or detention of property;

(7) That there is no evidence or reasonable inference from the evidence to justify the
verdict or the decision, or that it is contrary to law;

(8) Error in law occurring at the trial and objected to at the time by the party making the
application; or

(9) That substantial justice has been done.

(b) Time for Motion: Contents of Motion. A motion for a new trial or for
reconsideration shall be filed not later than 10 days after the entry of the judgment, order, or
other decision. The motion shall be noted at the time it is filed, to be heard or otherwise
considered within 30 days after entry of the judgment, order, or other decision, unless the court
directs otherwise.

A motion for a new trial or for reconsideration shall identify the specific reasons in fact

and law as to each ground on which the motion is based.

(¢) Time for Serving Affidavits. When a motion for new trial is based on affidavits,
they shall be filed with the motion. The opposing party has 10 days after service to file opposing
affidavits, but that period may be extended for up to 20 days, either by the court for good cause
or by the parties’ written stipulation. The court may permit reply affidavits.

(d) On Initiative of Court. Not later than 10 days after entry of judgment, the court on
its own initiative may order a hearing on its proposed order for a new trial for any reason for
which it might have granted a new trial on motion of a party. After giving the parties notice and
an opportunity to be heard, the court may grant a timely motion for a new trial for a reason not
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From: Benway, Jennifer

To: WSBA CourtRules
Cc: Goodwin, Jeffrey; Kyla Jones
Subject: Input re WSBA Court Rules and Procedures Committee: Rule Change Proposals
Date: Tuesday, June 29, 2021 2:01:28 PM
Attachments: image001.png
imaae002.png
Hello,

The DMCIJA Court Rules Committee supports these proposals.

The Committee would like to draw your attention to what they believe to be a typo, at the bottom of
page 26 of the PDF. The last few words of CRLJ 43(f)(3)(1) appear to be cut off. It currently reads,
“This rule shall not be construed: (i) to compel any person to answer any question where such
answer might tend to be 5 wim;” and the rule currently reads, “This rule shall not be construed: (i) to
compel any person to answer any question where such answer might tend to incriminate him.” |
imagine the suggestion by the Committee was, “(i) to compel any person to answer any question
where such answer might tend to irerimiratetirm be incriminating.” Again, the Committee wanted
you to be aware of the anomaly.

The Committee appreciates the opportunity to comment on these proposals.

Please let me know if you have any questions.

Thank you!

From: Kyla Jones [mailto:Kylaj@wsba.org]

Sent: Thursday, May 13, 2021 1:01 PM

To: Benway, Jennifer <Jennifer.Benway@courts.wa.gov>; Appelwick, Marlin
<J_M.Appelwick@courts.wa.gov>; Maxa, Bradley <J_B.Maxa@courts.wa.gov>; coa2
<coa2@courts.wa.gov>; Siddoway, Laurel <Laurel.Siddoway@courts.wa.gov>; Judge Gibson
<blaine.gibson@co.yakima.wa.us>; mgehlsen@kingcounty.gov; Myetter@kentwa.gov;
Trish.Kinlow@tukwilawa.gov; mike@montgomeryscarp.com; hinman@sohalang.com;
akrashan@schwabe.com; celia@riveralawoffices.com; greg@priceinjurylaw.com;
chris@pcvalaw.com; michael@haroldcarrattorney.com; Cesart@nwijustice.org; info@wacdl.org;
shelby@appeal-law.com; valerie@washingtonappeals.com; wda@defensenet.org;
heather_carroll@fd.org; andrew.chamberlin@elliswinters.com; mkurzak@iadclaw.org;
pamloginsky@waprosecutors.org; rborown@waprosecutors.org; jwalker@marysville.gov;
lisa.daugaard@defender.org; andra@sheridanlawfirm.com; mstorms@aclu-wa.org;
Nick.Allen@Columbialegal.org; president@abaw.org; john.fetters@stokeslaw.com;
john.laney@stoel.com; serin@soundfamilysolutions.com; asb@bmatlaw.com;
jgoltermann@bbllaw.com; cardozo@jewishinseattle.org; president@filipinolawyers.org;
john.laney@stoel.com; lindsayappleton@gmail.com; gail. manuguid@gmail.com; president@q-
law.org; president-elect@q-law.org; kabawaboard@gmail.com; president@lbaw.org; president-
elect@lbaw.org; president@I|mba.net; Igreaves4.1@gmail.com; raina.wagner@klgates.com;
president@melaw.org; alicenoman@gmail.com; dua.abudiab@kingcouonty.gov; Ihurl@foum.law;
amy.klosterman@gmail.com; katie@levy-law.com; president@mamaseattle.org;
anthonyjones@perkinscoie.com; dhedden@uidaho.edu; slawson@schwabe.com;
desiree@dshlg.com; doris@walkins-law.com; keith@stronginternationallaw.com;
Barry@WallisLawFirm.com; narora@perkinscoie.com; vabawpresident@gmail.com;
amyphantaylor@gmail.com; mwilliams@cedarlawgroup.com; Jonathan.ko@gmail.com;
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From: Guthrie, Stephanie

To: WSBA CourtRules

Subject: RE: WSBA Court Rules and Procedures Committee: Suggested Changes to RALJs
Date: Tuesday, April 27, 2021 1:51:45 PM

Attachments: image003.png

image004.png

| support making these very sensible changes!

Stephanie Finn Guthrie (she/her)

Senior Deputy Prosecuting Attorney, Appellate Unit
King County Prosecuting Attorney’s Office

516 3rd Avenue | Seattle | WA | 98104

Phone: (206) 477-9527

Email: stephanie.guthrie@kingcounty.gov

From: Pam Loginsky <pamloginsky @waprosecutors.org>

Sent: Tuesday, April 27, 2021 1:30 PM

To: WAPA RALJ <WAPA_RALJ@waprosecutors.org>; WAPA Appeals
<WAPA_Appeals@waprosecutors.org>; WAPA Appellate Committee
<WAPA_AppellateCommittee@waprosecutors.org>

Subject: FW: WSBA Court Rules and Procedures Committee: Suggested Changes to RAUs

[EXTERNAL Email Notice! ] External communication is important to us. Be cautious of phishing attempts. Do not
click or open suspicious links or attachments.

You all have two options—

1. Send your comments directly to Ms. Jones
2. Send your comments to me and | will aggregated them for submission

Which ever option you select, please weigh in—even if all you say is “I like the suggested changes.”

Pam

From: Kyla Jones <Kylaj@wsba.org>

Sent: Tuesday, April 27, 2021 12:13 PM

To: Benway, Jennifer <Jennifer.Benway@courts.wa.gov>; Marlin.appelwick@courts.wa.gov; Judge
Bradley Maxa <J_B.Maxa@courts.wa.gov>; coa2 @courts.wa.gov; laurel.siddoway@courts.wa.gov;
Judge Gibson <blaine.gibson@co.yakima.wa.us>; mgehlsen@kingcounty.gov; Myetter@kentwa.gov;
Trish.Kinlow@tukwilawa.gov; mike@montgomeryscarp.com; hinman@sohalang.com;
akrashan@schwabe.com; celia@riveralawoffices.com; greg@priceinjurylaw.com;
chris@pcvalaw.com; michael@haroldcarrattorney.com; Cesart@nwijustice.org; WACDL
<info@wacdl.org>; shelby@appeal-law.com; valerie@washingtonappeals.com;
wda@defensenet.org; heather_ carroll@fd.org; andrew.chamberlin@elliswinters.com;
mkurzak@iadclaw.org; Pam Loginsky <pamloginsky@waprosecutors.org>; Russell Brown
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From: Benway, Jennifer

To: Kyla Jones

Cc: Goodwin, Jeffrey; "michelle.gehlsen@kingcounty.gov"; Charles D Short
Subject: DMCJA Rules Committee comment on proposed RALJ amendments
Date: Monday, June 14, 2021 6:15:54 PM

To the WSBA Court Rules Committee:

| am writing on behalf of the DMCJA Rules Committee. Thank you for the opportunity to comment
on the proposed amendments to the RALI. In general, the DMJCA Rules Committee is supportive of
the amendments. However, the Committee has some concern with the proposal to amend RALJ 8.1,
which would read: “A represented party of record may present oral argument only if the party has
filed a brief.” The consensus of the DMCJA Rules Committee is that the judge should retain some
amount of discretion regarding whether oral argument may be allowed. A suggested revision would
be, “A represented party of record may present oral argument only if the party has filed a brief;
otherwise, leave of court is required for any party seeking to present oral argument.” Thank you
again for the opportunity to comment on these proposals. Please let me know if | can provide any
further assistance.

Thank you!

J Benway

Legal Services Principal Analyst

Administrative Office of the Courts

360-357-2126
Get the most current information on the Courts’ response to COVID-19 here.

CAUTION: This is an EXTERNAL email. DO NOT open attachments or click links from
UNKNOWN senders or in UNEXPECTED emails.
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WASHINGTON STATE
IATION

BAR ASSOC TI

Board of Governors
Kyle D. Sciuchetti, President

August 9, 2021

Chair Isham Reavis
Court Rules and Procedures Committee
Via Email: isham@aokilaw.com

Dear Isham:

The Civil Litigation Committee of the Court Recovery Task Force formed by the Washington Supreme Court is working
on revisions to GR40 and CR39, with an eye on remote trials, remote testimony, and remote jurors by Zoom or similar
technology. Justice Stephens asked that relevant WSBA entities interested in these topics consider forwarding
comments to the committee. We are reaching out to invite you to provide comment on these topics. To learn more
about the Court Recovery Task Force please follow this link.

Any comments may be emailed to Luke Phifer at Iphifer@lawschool.gonzaga.edu, who is assisting Justice Stephens
with the Committee. He will in turn distribute comments to the committee members. It would be helpful if
comments were available by Sept. 15 or earlier.

Note that we have also forwarded this letter to the Access to Justice Board, the WSBA Criminal Law, Family Law, Real
Property Probate and Trust, Litigation, Creditor/Debtor Rights, and Solo Small Practice Sections. If the Court Rules
and Procedures Committee does decide to comment, you may wish to coordinate with those entities. Thank you for
your consideration.

Sincerely,

A A T

Kyle D. Sciuchetti Terra Nevitt
WSBA President WSBA Executive Director

Cc: Gov. Lauren Boyd, BOG Liaison
Nicole Gustine, Staff Liaison

500 Broadway Street, Suite 400 | Vancouver, WA 98908 | 360.619.7033 (office) | 360.694.6413 (fax) | kyle.s@millernash.com | www.wsba.org
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