
 
 
 

Court Rules and Procedures Committee 
 
 

Meeting Minutes 
March 25, 2024  

 
Members Present:  Michael Chait, Chair, Charles Adams, Magda Baker, Bill Elsinger, Jessica 
Fleming, Loni Hinton, James Horne, Martin Mooney Jr., Christine Olson, Kelly Oshiro, Scott 
Prichard, Matthew Stoloff, and Andrew Van Winkle.  

 
Members Excused: Matthew Antush, Stephanie Dikeakos, Brian Flaherty, Tamara Gaffney, John 
Hogland, Eric Lindberg, Michelle Maley, Matthew O’Laughlin, Laurel Smith, Geoffrey Wickes, 
and Amanda Williamson.  

 
Also Attending: Judge Blaine Gibson, Nicole Gustine (WSBA Assistant General Counsel), Emily 
Crane (WSBA Paralegal), David Ward (AOC Liaison).   
 
The meeting was called to order at 9:33 a.m. once a quorum was established. 
 

1. Approval of Minutes 
A motion was made and seconded to approve the minutes of the February 12 and 13, 
2024, meetings. The motion passed by unanimous consent.  
 

2. Update on BOG recommendation 
BOG approved Committee comments regarding proposed changes to CR 28 and CR 30. 
 

3. Subcommittee Reports 
• Mandatory Arbitration Rules: SCCAR. Met to go over first section.  Subcommittee 

Chair would like to put out a call for any members with arbitration experience to 
consider joining this subcommittee. 

• Civil Rules:  No updates. 
• Civil Rules for Courts of Limited Jurisdiction: No updates.  
• Subcommittee X:  No updates.  

 
The meeting adjourned at 9:39 a.m.  The next meeting is scheduled for April 29, 2024.   



 
 

May 6, 2024 
 

Report of the Civil Rules Subcommittee 
 

On Monday, May 6, 2024, the Civil Rules Subcommittee held its subcommittee 
meeting to discuss a few proposals and to make decisions on the next steps ahead on a 
proposed revision to the terminology of “master” and “special master” in CR 53 and the 
requirement that such masters or special masters also be current members of the 
Washington State Bar Association.  The second request made to the Civil Rules 
Subcommittee was to investigate and make proposals with regard to the language of CR 
35 (Physical and Mental Examinations of Persons) to make the Rule more effective with 
regard to Mental Examinations that are no longer taking place due to the language of CR 
35(a)(2).  The suggestion was made that the Civil Rules Subcommittee should consider 
a revision to CR 35 that would bring it more in conformity with the language of Fed. R. 
Civ. P. 35, the parallel federal court civil rule. 

 
Proposed Revision to CR 53 [Reserved] and CR 53.3 
 
 The proposal to consider amendments to Rule 53.3 and Reserved Rule 53 come 
from former Washington Supreme Court Justice Helen Halpert.  In 2023, Justice Halpert 
suggested consideration of changes to the outdated terms “Master” and “Special Master” 
contained in CR 53.3 and in the Title to Reserved Court Rule 53.  Justice Halper also 
questioned whether such “Masters” and “Special Masters” need to be current members 
of the Washington State Bar Association to serve in these capacities. 
 
 While Justice Halpert’s sense that the terms “Master” and “Special Master” may 
be outdated may or may not be true, these terms appear to have been in use for many 
years in the context of discovery masters.  If anything, the terms may be revised to 
“Discovery Master” or “Special Discovery Master” to clarify their true roles in the process 
of resolving discovery disputes between contentious lawyers, but we will examine that 
issue and make a recommendation to the full WSBA Court Rules and Procedures 
Committee.   
 
 With regard to the issue of whether such “Discovery Masters” or “Special Discovery 
Masters” need to be current members of the Washington State Bar Association as 
specified in CR 53.3 (b), the Subcommittee will examine the issue and make a 
recommendation to the full WSBA Court Rules and Procedures Committee in this regard.  
Because the task of being a “Discovery Master” or “Special Discovery Master” requires 
some specialized knowledge about discovery under the Washington Superior Court Civil 
Rules, it does seem to require some special qualifications to serve in these positions.  It 
may be, however, that “Discovery Masters” or “Special Discovery Masters” need not be 
current WSBA members, but can also include retired or semi-retired WSBA members. 
 
 Although Reserved CR 53 merely includes the heading “Masters,” it seems 
reasonable that a change to “Discovery Masters” or similar terminology can also be made 
to that Reserved Civil Rul, if necessary. 



 
 

Consideration of Revisions to CR 35 (Physical and Mental Examinations of 
Persons) 
 
 Over the past few years, reports have been made increasingly as to the frustration 
of civil litigators, superior court judges, and medical professionals as to the non-
workability of CR 35 particularly with respect to Mental or Psychological Examinations of 
parties.  The particular issue appears to arise because CR 35(a)(2) provides:  “The party 
being examined may have a representative present at the examination, who may observe 
but not interfere with or obstruct the examination.”  This seemingly guaranteed right to 
have a representative of the examined party present during the examination allegedly 
runs afoul of the professional duties or obligations of Psychiatrists, Psychologists, or other 
Mental Health Experts to preclude the attendance of anyone other than the patient being 
examined for two principle purposes:  (1) maintenance of the right of privacy of the patient 
being examined; and (2) the professional requirement that no one other than the patient 
may be present to influence or interfere with the mental or psychological examination. 
 
 The WSBA Court Rules and Procedures Committee has received numerous 
complaints and suggestions from practitioners and superior court judges that CR 35 no 
longer works to permit primarily defendants from conducting CR 35 Mental or 
Psychological Examinations of parties because the apparent guarantee of CR 35(a)(2) to 
permit a representative of the party to be present conflicts with the professional duties 
and obligations of the health care professionals to conduct such interviews and 
examinations outside the presence of any outside influences besides the actual person 
being evaluated.   
 
 A suggestion has been made to the WSBA Court Rules and Procedures 
Committee that the Board of Governors and/or other authorities would like the Committee 
to consider and possibly draft a new version of CR 35 that conforms more closely to the 
parallel federal version of Rule 35 contained in Fed. R. Civ. P. 35.  The principal difference 
between the two rules being that the federal counterpart contains no provision requiring 
the presence of a representative of the person being examined.  An preliminary 
examination of case law from federal courts appears to demonstrate inconsistent results 
as to whether a litigant will or will not be permitted to have a representative present under 
the federal rule.   
 

The Civil Rules Subcommittee feels such a change in Rule 35 would create 
potential conflicts with vested interests that this Subcommittee and/or the WSBA Court 
Rules and Procedures Committee would not be in the position to dictate by rule change. 
 
 In order to investigate a potential change to CR 35, the Civil Rules Subcommittee 
believes a measured and calculated approach should be undertaken to investigate the 
true need for such a rule change; to investigate whether there is, in fact, a professional 
conflict that automatically defeats the implementation of CR 35 with regard to Mental or 
Psychological Examinations; and whether less dramatic changes can be effectuated that 
would once again permit the rule to be effective. 
 



 
 

 To the end, the Civil Rules Subcommittee intends to do the following: 
 

(1) Conduct investigation into the history of the implementation of CR 35(a)(2) 
to determine why the rule was created in its present language and whether a change can 
or should be implemented.  Eric Lindberg has volunteered to dig into the history of CR 
35, why Fed. R. Civ. P. 35 does not have a similar guarantee of the presence of a 
representative at physical or mental examinations, and perhaps the background of the 
adoption of similar provisions to CR 35(a)(2) in other states. 

 
(2) Contact and Seek Input from the Various Stakeholders and Interested 

Parties as to their positions with regard to the present version of CR 35, their positions on 
retention or abandonment of the right to have a representative present during the 
examination, and whether there are alternatives that may permit more parties to preserve 
their interests while permitting Mental or Psychological Examinations of parties to take 
place.  To that end, the Civil Rules Subcommittee intends to contact the following and 
request their input: 

 
(a) Representatives of WSAJ – John Hoglund 
(b) Representatives of WDTL – Jim Horne 
(c) Psychiatrists Organization/Washington Medical Association – John 

Hoglund 
(d) Psychologist Association/Mental Health Counselors – Scott Pritchard 
(e) Superior Court Judges Association – Jim Horne 
(f) Section Heads of Other WSBA Practice Groups such as Family Law 

Practitioners, Estate Planning and Probate Lawyers, etc. – Geoff Wickes 
 
(3) The Plan would be to send our inquiries for input by May 10, 2024, with 

responses expected back no later than June 15, 2024. 
 
(4) At that stage, the Civil Rules Subcommittee would gather again to evaluate 

the information obtained and make a recommendation as to whether or not to proceed 
with drafting a new version of CR 35 in conformity with the language of Fed. R. Civ. P. 35, 
i.e., without the right to have representatives present during examinations.  

 
(5) If a decision is made to move forward, we would submit our suggested 

revisions to CR 35 to the Court Rules and Procedures Committee for amendment or 
adoption to then forward it on to the Board of Governors for consideration and possibly to 
forward it on to the Washington Supreme Court for further consideration. 

 

The Civil Rules Subcommittee Meeting was thereupon adjourned. 
 

  



Rule 35. Physical and Mental 
Examinations 
Primary tabs 
(a) ORDER FOR AN EXAMINATION. 

(1) In General. The court where the action is pending may order a party whose mental 
or physical condition—including blood group—is in controversy to submit to a physical or 
mental examination by a suitably licensed or certified examiner. The court has the same 
authority to order a party to produce for examination a person who is in its custody or 
under its legal control. 

(2) Motion and Notice; Contents of the Order. The order: 

(A) may be made only on motion for good cause and on notice to all parties and the 
person to be examined; and 

(B) must specify the time, place, manner, conditions, and scope of the examination, 
as well as the person or persons who will perform it. 

(b) EXAMINER'S REPORT. 

(1) Request by the Party or Person Examined. The party who moved for the 
examination must, on request, deliver to the requester a copy of the examiner's report, 
together with like reports of all earlier examinations of the same condition. The request 
may be made by the party against whom the examination order was issued or by the 
person examined. 

(2) Contents. The examiner's report must be in writing and must set out in detail the 
examiner's findings, including diagnoses, conclusions, and the results of any tests. 

(3) Request by the Moving Party. After delivering the reports, the party who moved for 
the examination may request—and is entitled to receive—from the party against whom 
the examination order was issued like reports of all earlier or later examinations of the 
same condition. But those reports need not be delivered by the party with custody or 
control of the person examined if the party shows that it could not obtain them. 

(4) Waiver of Privilege. By requesting and obtaining the examiner's report, or by 
deposing the examiner, the party examined waives any privilege it may have—in that 
action or any other action involving the same controversy—concerning testimony about 
all examinations of the same condition. 

(5) Failure to Deliver a Report. The court on motion may order—on just terms—that a 
party deliver the report of an examination. If the report is not provided, the court may 
exclude the examiner's testimony at trial. 



(6) Scope. This subdivision (b) applies also to an examination made by the parties’ 
agreement, unless the agreement states otherwise. This subdivision does not preclude 
obtaining an examiner's report or deposing an examiner under other rules. 

NOTES 

(As amended Mar. 30, 1970, eff. July 1, 1970; Mar. 2, 1987, eff. Aug. 1, 1987; Pub. L. 
100–690, title VII, §7047(b), Nov. 18, 1988, 102 Stat. 4401; Apr. 30, 1991, eff. Dec. 1, 
1991; Apr. 30, 2007, eff. Dec. 1, 2007.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 
Physical examination of parties before trial is authorized by statute or rule in a number 

of states. See Ariz.Rev.Code Ann. (Struckmeyer, 1928) §4468; Mich.Court Rules Ann. 
(Searl, 1933) Rule 41, §2; 2 N.J.Comp.Stat. (1910), N.Y.C.P.A. (1937) §306; 1 
S.D.Comp.Laws (1929) §2716A; 3 Wash.Rev.Stat.Ann. (Remington, 1932) §1230–1. 

Mental examination of parties is authorized in Iowa. Iowa Code (1935) ch. 491–F1. See 
McCash, The Evolution of the Doctrine of Discovery and Its Present Status in Iowa, 20 
Ia.L.Rev. 68 (1934). 

The constitutionality of legislation providing for physical examination of parties was 
sustained in Lyon v. Manhattan Railway Co., 142 N.Y. 298, 37 N.E. 113 (1894), 
and McGovern v. Hope, 63 N.J.L. 76, 42 Atl. 830 (1899). In Union Pacific Ry. Co. v. 
Botsford, 141 U.S. 250 (1891), it was held that the court could not order the physical 
examination of a party in the absence of statutory authority. But in Camden and Suburban 
Ry. Co. v. Stetson, 177 U.S. 172 (1900) where there was statutory authority for such 
examination, derived from a state statute made operative by the conformity act, the 
practice was sustained. Such authority is now found in the present rule made operative 
by the Act of June 19, 1934, ch. 651, U.S.C., Title 28, §§723b [see 2072] (Rules in actions 
at law; Supreme Court authorized to make) and 723c [see 2072] (Union of equity and 
action at law rules; power of Supreme Court). 

NOTES OF ADVISORY COMMITTEE ON RULES—1970 AMENDMENT 
Subdivision (a). Rule 35(a) has hitherto provided only for an order requiring a party to 

submit to an examination. It is desirable to extend the rule to provide for an order against 
the party for examination of a person in his custody or under his legal control. As appears 
from the provisions of amended Rule 37(b)(2) and the comment under that rule, an order 
to “produce” the third person imposes only an obligation to use good faith efforts to 
produce the person. 

The amendment will settle beyond doubt that a parent or guardian suing to recover for 
injuries to a minor may be ordered to produce the minor for examination. Further, the 
amendment expressly includes blood examination within the kinds of examinations that 
can be ordered under the rule. See Beach v. Beach, 114 F.2d 479 (D.C. Cir. 1940). 
Provisions similar to the amendment have been adopted in at least 10 States: Calif.Code 
Civ.Proc. §2032; Ida.R.Civ.P. 35; Ill.S-H Ann. c. 110A, §215; Md.R.P. 420; Mich.Gen. 
Ct.R. 311; Minn.R.Civ.P. 35; Mo.Vern.Ann.R.Civ.P. 60.01; N.Dak.R.Civ.P. 35; N.Y.C.P.L. 
§3121; Wyo.R.Civ.P. 35. 



The amendment makes no change in the requirements of Rule 35 that, before a court 
order may issue, the relevant physical or mental condition must be shown to be “in 
controversy” and “good cause” must be shown for the examination. Thus, the amendment 
has no effect on the recent decision of the Supreme Court in Schlagenhauf v. Holder, 379 
U.S. 104 (1964), stressing the importance of these requirements and applying them to 
the facts of the case. The amendment makes no reference to employees of a party. 
Provisions relating to employees in the State statutes and rules cited above appear to 
have been virtually unused. 

Subdivision (b)(1). This subdivision is amended to correct an imbalance in Rule 
35(b)(1) as heretofore written. Under that text, a party causing a Rule 35(a) examination 
to be made is required to furnish to the party examined, on request, a copy of the 
examining physician's report. If he delivers this copy, he is in turn entitled to receive from 
the party examined reports of all examinations of the same condition previously or later 
made. But the rule has not in terms entitled the examined party to receive from the party 
causing the Rule 35(a) examination any reports of earlier examinations of the same 
condition to which the latter may have access. The amendment cures this defect. See 
La.Stat.Ann., Civ.Proc. art. 1495 (1960); Utah R.Civ.P.35(c). 

The amendment specifies that the written report of the examining physician includes 
results of all tests made, such as results of X-rays and cardiograms. It also embodies 
changes required by the broadening of Rule 35(a) to take in persons who are not parties. 

Subdivision (b)(3). This new subdivision removes any possible doubt that reports of 
examination may be obtained although no order for examination has been made under 
Rule 35(a). Examinations are very frequently made by agreement, and sometimes before 
the party examined has an attorney. The courts have uniformly ordered that reports be 
supplied, see 4 Moore's Federal Practice 35.06, n.1 (2d ed. 1966); 2A Barron & 
Holtzoff, Federal Practice and Procedure §823, n. 22 (Wright ed. 1961), and it appears 
best to fill the technical gap in the present rule. 

The subdivision also makes clear that reports of examining physicians are discoverable 
not only under Rule 35(b) but under other rules as well. To be sure, if the report is 
privileged, then discovery is not permissible under any rule other than Rule 35(b) and it 
is permissible under Rule 35(b) only if the party requests a copy of the report of 
examination made by the other party's doctor. Sher v. De Haven, 199 F.2d 777 (D.C. Cir. 
1952), cert. denied 345 U.S. 936 (1953). But if the report is unprivileged and is subject to 
discovery under the provisions of rules other than Rule 35(b)—such as Rules 34 or 
26(b)(3) or (4)—discovery should not depend upon whether the person examined 
demands a copy of the report. Although a few cases have suggested the contrary, e.g., 
Galloway v. National Dairy Products Corp., 24 F.R.D. 362 (E.D.Pa. 1959), the better 
considered district court decisions hold that Rule 35(b) is not preemptive. E.g., Leszynski 
v. Russ, 29 F.R.D. 10, 12 (D.Md. 1961) and cases cited. The question was recently given 
full consideration in Buffington v. Wood, 351 F.2d 292 (3d Cir. 1965), holding that Rule 
35(b) is not preemptive. 

  



NOTES OF ADVISORY COMMITTEE ON RULES—1987 AMENDMENT 
The amendments are technical. No substantive change is intended. 

NOTES OF ADVISORY COMMITTEE ON RULES—1991 AMENDMENT 
The revision authorizes the court to require physical or mental examinations conducted 

by any person who is suitably licensed or certified. 

The rule was revised in 1988 by Congressional enactment to authorize mental 
examinations by licensed clinical psychologists. This revision extends that amendment to 
include other certified or licensed professionals, such as dentists or occupational 
therapists, who are not physicians or clinical psychologists, but who may be well-qualified 
to give valuable testimony about the physical or mental condition that is the subject of 
dispute. 

The requirement that the examiner be suitably licensed or certified is a new 
requirement. The court is thus expressly authorized to assess the credentials of the 
examiner to assure that no person is subjected to a court-ordered examination by an 
examiner whose testimony would be of such limited value that it would be unjust to require 
the person to undergo the invasion of privacy associated with the examination. This 
authority is not wholly new, for under the former rule, the court retained discretion to 
refuse to order an examination, or to restrict an examination. 8 WRIGHT & MILLER, 
FEDERAL PRACTICE & PROCEDURE §2234 (1986 Supp.). The revision is intended to 
encourage the exercise of this discretion, especially with respect to examinations by 
persons having narrow qualifications. 

The court's responsibility to determine the suitability of the examiner's qualifications 
applies even to a proposed examination by a physician. If the proposed examination and 
testimony calls for an expertise that the proposed examiner does not have, it should not 
be ordered, even if the proposed examiner is a physician. The rule does not, however, 
require that the license or certificate be conferred by the jurisdiction in which the 
examination is conducted. 

COMMITTEE NOTES ON RULES—2007 AMENDMENT 
The language of Rule 35 has been amended as part of the general restyling of the Civil 

Rules to make them more easily understood and to make style and terminology consistent 
throughout the rules. These changes are intended to be stylistic only. 

AMENDMENT BY PUBLIC LAW 

1988 —Subd. (a). Pub. L. 100–690, §7047(b)(1), substituted “physical examination 
by a physician, or mental examination by a physician or psychologist” for “physical 
or mental examination by a physician”. 

Subd. (b). Pub. L. 100–690, §7047(b)(2), inserted “or psychologist” in heading, in 
two places in par. (1), and in two places in par. (3). 

Subd. (c). Pub. L. 100–690, §7047(b)(3), added subd. (c). 



CR 35 PHYSICAL AND MENTAL EXAMINATION OF PERSONS 
  

(a) Examination.  
  
(1) Order for Examination. When the mental or physical condition (including the 

blood group) of a party, or of a person in the custody or under the legal control of a party, 
is in controversy, the court in which the action is pending may order the party to submit 
to a physical examination by a physician, or mental examination by a physician or 
psychologist or to produce for examination the person in the party's custody or legal 
control. The order may be made only on motion for good cause shown and upon notice 
to the person to be examined and to all parties and shall specify the time, place, manner, 
conditions, and scope of the examination and the person or persons by whom it is to be 
made.  

  
(2) Representative at Examination. The party being examined may have a 

representative present at the examination, who may observe but not interfere with or 
obstruct the examination.  

  
(3) Recording of Examination. Unless otherwise ordered by the court, the party 

being examined or that party's representative may make an audiotape recording of the 
examination, which shall be made in an unobtrusive manner. A videotape recording of 
the examination may be made on agreement of the parties or by order of the court.  

  
(b) Report of Examining Physician or Psychologist. The party causing the 

examination to be made shall deliver to the party or person examined a copy of a detailed 
written report of the examining physician or psychologist setting out the examiner's 
findings, including results of all tests made, diagnosis and conclusions, together with like 
reports of all earlier examinations of the same condition, regardless of whether the 
examining physician or psychologist will be called to testify at trial. The report shall be 
delivered within 45 days of the examination and in no event less than 30 days prior to 
trial. These deadlines may be altered by agreement of the parties or by order of the court. 
If a physician or psychologist fails or refuses to make a report in compliance herewith the 
court shall exclude the examiner's testimony if offered at the trial, unless good cause for 
noncompliance is shown.  

  
(c) Examination by Agreement. Subsections (a) (2) and (3) and (b) apply to 

examinations made by agreement of the parties, unless the agreement expressly 
provides otherwise. [Adopted effective July 1, 1967; Amended effective July 1, 1972; 
September 17, 1993; September 1, 2001. 
 



CR 53 Proposed Revsion 
 
 

From: Benway, Jennifer <Jennifer.Benway@courts.wa.gov>  
Sent: Thursday, October 19, 2023 3:37 PM 
To: Kyla Reynolds <Kylaj@wsba.org> 
Subject: RE: [External]WSBA Rules Committee Question 

  

Thank you for the info! It’s from Judge Helen Halpert (Ret.) – CR 53.5 and reserved rule CR 53:  
Both of these rules use the outdated terms master and/or special master.  I suggest this language should 
be updated to reflect modern, more appropriate, terminology. There is also some confusion as to 
whether the person filling this role needs to be an active member of the bar or if inactive status is 
sufficient to meet the requirements of the rule.  See 53.3(b) 
  
Good timing for the CR review, I think? I don’t think she’s going to submit it – I guess maybe I could 
do so on her behalf? Thank you again! 

  

From: Kyla Reynolds [mailto:Kylaj@wsba.org]  
Sent: Thursday, October 19, 2023 2:15 PM 
To: Benway, Jennifer <Jennifer.Benway@courts.wa.gov> 
Subject: RE: [External]WSBA Rules Committee Question 

  

External Email Warning! This email has originated from outside of the Washington State Courts 
Network.  Do not click links or open attachments unless you recognize the sender, are expecting 
the email, and know the content is safe.   If a link sends you to a website where you are asked to 
validate using your Account and Password, DO NOT DO SO! Instead, report the incident. 

   

Hi J! Yes, the Committee will often times review suggestions to rules or answer inquires that folks e-
mail or mail to them. Usually, they look into it if it’s a rule that the Committee has in its cycle of 
review. Subcommittee X is who is responsible for these out-of-cycle requests. On a few occasions, 
we’ve received questions about local Superior Court’s rules and have referred folks to contacts at 
those courts.  

  

Do you know what rule this is in reference to? Even if its not in the Committee’s cycle of review, they 
may have suggestions for who the appropriate resource is. Feel free to direct the retired judge to e-
mail suggestions to WSBACourtRules@wsba.org. Hope this is helpful!  

  

mailto:Jennifer.Benway@courts.wa.gov
mailto:Kylaj@wsba.org
mailto:Kylaj@wsba.org
mailto:Jennifer.Benway@courts.wa.gov
mailto:WSBACourtRules@wsba.org


  

 

Kyla Reynolds | Paralegal II | Office of General Counsel 

Washington State Bar Association | 206-733-5941 | kylaj@wsba.org    

1325 Fourth Avenue, Suite 600 | Seattle, WA 98101-2539 | https://smex-
ctp.trendmicro.com:443/wis/clicktime/v1/query?url=www.wsba.org&umid=41dad5d1-3ef0-4872-a053-
0c16264c3a70&auth=7eeb559e5447c2faf5e809d3c3b6ac4de5fcce46-
73206d2de4cdd2fc80f633a1ba74977b540513b9 

The WSBA is committed to full access and participation by persons with disabilities. If you have questions 

about accessibility or require accommodation please contact accommodations@wsba.org.  

  

CONFIDENTIALITY STATEMENT: The informa�on in this e-mail and in any atachment may contain informa�on that court 
rules or other authority protect as confiden�al.  If this e-mail was sent to you in error, you are not authorized to retain, 
disclose, copy or distribute the message and/or any of its atachments. If you received this e-mail in error, please no�fy me 
and delete this message.  

  

From: Benway, Jennifer <Jennifer.Benway@courts.wa.gov>  
Sent: Thursday, October 19, 2023 12:41 PM 
To: Kyla Reynolds <Kylaj@wsba.org> 
Subject: [External]WSBA Rules Committee Question 

  

Hi Kyla, 

In my capacity as WSSC Rules Committee staff, I’ve been approached by a retired judge who has 
an idea for a rule change but who doesn’t seem to want to make the proposal. I’ve provided 
resources, but she keeps reaching out to the justices. Is this something I could somehow propose 
to the Rules Committee to look into? To be clear, there’s no actual proposal, just a suggestion, and 
not one that I am in a position to promote. I wondered if you had any thoughts about how I might 
proceed. 

Thank you! 

J Benway 
  

Principal Legal Analyst   |  Office of Legal Services & Appellate Court Support 

Administrative Office of the Courts 

P:  360.357.2126     

mailto:kylaj@wsba.org
https://nam12.safelinks.protection.outlook.com/?url=https://smex-ctp.trendmicro.com/wis/clicktime/v1/query?url%3Dhttp%253a%252f%252fwww.wsba.org%26umid%3D7e29dc29-2f22-4690-aa11-974090d4fbc7%26auth%3D7eeb559e5447c2faf5e809d3c3b6ac4de5fcce46-33cd1b756089009e63ce910f6bff567cb3610194&data=05%7c01%7cjhorne%40foum.law%7cc1718ba71fcd4596a59908dbd0f64009%7c5a40f63eec744ae5ad280edcbf941fe6%7c0%7c0%7c638333528319319522%7cUnknown%7cTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7c3000%7c%7c%7c&sdata=pUjf05hrM58ayz8g5kmkezXnEhMYyJGalmtEBTE5O7g%3D&reserved=0
https://nam12.safelinks.protection.outlook.com/?url=https://smex-ctp.trendmicro.com/wis/clicktime/v1/query?url%3Dhttp%253a%252f%252fwww.wsba.org%26umid%3D7e29dc29-2f22-4690-aa11-974090d4fbc7%26auth%3D7eeb559e5447c2faf5e809d3c3b6ac4de5fcce46-33cd1b756089009e63ce910f6bff567cb3610194&data=05%7c01%7cjhorne%40foum.law%7cc1718ba71fcd4596a59908dbd0f64009%7c5a40f63eec744ae5ad280edcbf941fe6%7c0%7c0%7c638333528319319522%7cUnknown%7cTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7c3000%7c%7c%7c&sdata=pUjf05hrM58ayz8g5kmkezXnEhMYyJGalmtEBTE5O7g%3D&reserved=0
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CR 53.3 APPOINTMENT OF MASTERS IN DISCOVERY MATTERS  
 
(a)  Appointment. The court in which any action is pending may appoint a 

special master either to preside at depositions or to adjudicate discovery disputes, or 
both. Such appointment may be made, for good cause shown, upon the request of any 
party in pending litigation or upon the court's own motion.  

 
(b)  Qualifications. The master shall be a lawyer admitted to practice in the 

state of Washington.  
 
(c)  Compensation. The compensation of the master shall be fixed by the court. 

Payment of the master's compensation shall be charged to such of the parties or paid out 
of such other available funds as the court shall direct, but in determining payment of 
compensation the court shall take into account the relative financial resources of the 
parties and such other factors as the court deems appropriate.  

 
(d)  Powers. The order of reference to the master may specify the duties of the 

master. It may direct that the master preside at depositions and make rulings on issues 
arising at the depositions. It may direct the master to hear and report to the court on 
unresolved discovery disputes and to make recommendations as to the resolution of such 
disputes, as to the imposition of terms or sanctions to be assessed against any party, and 
as to which party or parties shall bear the costs of the master. If directed by the court, the 
master shall prepare a report upon the matters submitted to the master by the order of 
reference. A party may request that the report be sealed pursuant to rule 26(c). The report 
with the rulings and recommendations of the master shall be reviewed by the court and 
may be adopted or revised as the court deems just.  
 
[Adopted effective July 1, 1967; Amended effective September 17, 1993.] 



Are Attorneys Allowed to Attend an 
Independent Medical Examination? 

The U.S. District Court for the Southern District of Texas (“SDTX”) recently 
addressed the question of whether a plaintiff’s attorney is permitted to attend a Federal 
Rule of Civil Procedure (F.R.C.P) 35 independent medical examination (IME) with his 
client in a personal injury matter. See .  The Court held that the injured Plaintiff was not 
allowed to have his attorney present in the examination room as he had not demonstrated 
that there were “special circumstances” that warranted allowing the attorney to be 
present. 
The Court noted that a number of other Federal Courts have refused to allow a lawyer to 
attend his client’s medical examination because allowing a third person to be present at 
a medical examination “would subvert the purpose of Rule 35, which is to put both the 
plaintiff and defendant on an equal footing with regard to evaluating the plaintiff’s medical 
status. In other words – where one party has been examined by his or her doctors outside 
the presence of others… – the other party should be given the same equal 
opportunity.” See ).  The court reasoned that the presence of an attorney has a high 
probability of causing adverse effects on the examination, carries the possibility of making 
the attorney a witness, and may result in disruption of the examination. The court noted 
that an attorney’s presence for moral support and guarding against improper conduct on 
the part of the physician are not “special circumstances” justifying the presence of 
plaintiff’s counsel at the examination. 
 

The U.S. District Court for the Southern District of New York (SDNY) has a similar 
stance on not allowing attorneys to be present for an IME. See .  SDNY Judges have held 
that the presence of an attorney at the examination frustrates its purpose by impairing its 
effectiveness and rendering it adversarial.  See . Moreover, when an attorney who is 
present at an examination becomes a potential witness in the client’s trial it naturally 
raises conflict of interest problems. 
 

While Federal Courts in New York and Texas are firmly against allowing an 
attorney to be present at an IME, state courts sitting in New York have held that Plaintiffs 
are entitled to have a representative present at their physical examinations as long as the 
representative does not interfere with the examination conducted by defendants’ 
designated physician and does not prevent defendants’ physician from conducting a 
meaningful examination.” See  
 

















































DATE: May 15, 2024 
 
To: Court Rules and Procedures Committee 
 
From: Civil Rules Subcommittee 
 
RE: “Special Masters” Under Civil Rule 53.3 
 
Issue 
 
Judge Helen Halpert (Ret.) suggests that the terms “master” and/or “special master” as used in 
Washington Superior Court Civil Rule 53.3 are outdated and should be updated to reflect modern 
terminology.  Additionally, she seeks clarification as to whether a lawyer who agrees to serve in 
the role of special master should be required to be an active member of the bar. 
 
Deadline to Submit Comments 
 
None.  It does not appear that a formal request to revise CR 53.3 has been submitted to the 
Washington Supreme Court. 
 
Brief Summary of CR 53.3 
 
Washington Superior Court Civil Rule 53.3 was adopted in 1967 and last amended in 1993.  The 
Rule empowers a court to appoint special masters to preside at depositions, adjudicate discovery 
disputes, or both.  CR 53.3(a).  See also In Estate of Johnson, 196 Wn.App. 1052, 2016 WL 
6599648, at *15 (Div. 2, Nov. 8, 2016) (holding that superior court erred in appointing a special 
master when there were no depositions to take and no discovery disputes). 
 
The appointment to special master may be made sua sponte or upon the request of any party for 
good cause.  CR 53.3(a).  The only qualification to be a special master is admission to practice law 
in the State of Washington.  CR 53.3(b).  There is no express requirement that the nominated 
special master be a lawyer on active status.  Thus, a special master may be a lawyer on inactive 
status or retired.  The Rule is silent about whether a lawyer who has had a prior disciplinary action 
or a pending disciplinary action may serve in the role of special master.  
 
Brief Summary of Federal Rule of Civil Procedure 53.1 
 
Like CR 53.3, Federal Rule of Civil Procedure 53—which was initially drafted in 1938 and last 
revised in 2003—empowers federal courts to appoint special masters on an as-needed basis with 
the parties’ consent or by court order.  However, the powers of special masters under FRCP 53 are 
much more expansive than the powers granted under CR 53.3.  Federal special masters may, for 
instance, “regulate all proceedings,” “take all appropriate measures to perform the assigned duties 

 
1 A good overview of federal special masters is David Ferleger’s “Special Masters under Rule 53: 
The ‘Exceptional’ Becomes ‘Commonplace’” (2007). 

https://www.uww-adr.com/zupload/zgraph-content/uploads/pdfs/Special-Masters-Under-Rule-53-by-David-Ferleger.pdf
https://www.uww-adr.com/zupload/zgraph-content/uploads/pdfs/Special-Masters-Under-Rule-53-by-David-Ferleger.pdf


fairly and efficiently,” and “exercise the appointing court’s power to compel, take, and record 
evidence.”  FRCP 53(c).   
 
Also note that federal judges “may designate a magistrate judge to serve as a special master in any 
civil case, upon consent of the parties, without regard to the provisions of rule 53(b) of the Federal 
Rules of Civil Procedure. . .”  28 U.S.C §636 (italics added). 
 
Similar to CR 53.3, there is no requirement that the lawyer serving as special master be a lawyer 
on active status or may be excluded due to prior disciplinary action.  See FRCP 53(a)(2). 
 
Unlike CR 53.3, a federal court may not appoint a special master until after the special master has 
filed an affidavit disclosing whether there are any grounds for disqualification under Fed. R. Civ. 
P. 53(b)(3)(B).  While no affidavit is required under CR 53.3, it is undisputed that a lawyer or judge 
cannot serve as special master if they have a relationship to the parties, counsel, or court that would 
require disqualification.  
 
Analyses and Conclusions 
 
The Civil Rules Subcommittee recognizes that Washington courts have used the terms “special 
discovery master” or “discovery special master.”  See, e.g., Rhodes v. Barnett & Associates, P.S., 
13 Wn.App.3d 1001, 2020 WL 1814945, at *3 (Div. 3, Apr. 9, 2020); Bellevue Farm Owners Assoc. 
v. Stevens, 198 Wn.App. 464, 471, 394 P.3d 1019 (Div. 1, 2017); Steel v. Philadelphia Indemnity 
Ins. Co., 195 Wn.App. 811, 819-821, 381 P.3d 111 (Div. 2, 2016); Public Utility Dist. No. 1 of 
Klickitat County v. Walbrook Ins. Co. Ltd., 115 Wn.2d 339, 343, 797 P.2d 504 (1990). 
 
However, the Civil Rules Subcommittee declines to take a position that a terminology update to 
Rule 53.5 is necessary since the role of special masters as set forth in Rule 53.5 is limited to 
discovery matters only.  FRCP 53 and federal law utilize the term “master” or “special master,” 
and there is no indication that this is an “outdated” term.  Case law research has not shown that 
these terms are improper or should be updated.   
 
As to the qualifications to serve as special master, the Civil Rules Subcommittee does not take a 
position in revising CR 53.3 to limit lawyers on active status to serve in this role.  The Civil Rules 
Subcommittee believes that lawyers and judges who are retired or on inactive or pro bono status 
should be allowed to serve in the role of special masters.  In fact, the General Rules contain 
exceptions and exclusions to the practice of law, which includes “serving in a neutral capacity as 
a mediator, arbitrator, conciliator, or facilitator.”  GR 24(b)(4).  The special master’s role in 
resolving discovery issues is much like an arbitrator or facilitator. 
 
Lawyers and judges who are retired or on inactive or pro bono status may have years of experience 
resolving and adjudicating discovery disputes.  If they are chosen to serve as special masters, their 
wisdom will be valuable to the parties and the court.  See, e.g., Grider v. Quinn, 21 Wn.App.2d 
1009, 2022 WL 600234, at *9 (Div. 3, Mar. 1, 2022) (noting that trial court appointed a retired 
judge to serve as special master); Cherberg v. Fid. Nat’l Title Ins. Co., No. 16-2-28551-1 SEA, 
2019 Wash. Super. LEXIS 12287, at *5 (Dec. 16, 2019) (appointing former judge to serve as 
special discovery master); West v. Port of Tacoma, 179 Wn. App. 1034, 2014 WL 689739, at *2 



(Div. 2, Feb. 20, 2014) (same).  Limiting special masters only to lawyers on active status may not 
benefit the parties, the court, or the public. 
 
Finally, with respect to prior disciplinary action, the Civil Rules Subcommittee does not believe 
that this presents a significant issue that warrants revisions to the current Rule.  Before appointment 
to special master, the parties and the court may review the nominee’s disciplinary history and 
directly inquire with the nominee whether there is any past or pending disciplinary action.  
Nominees who agree to serve as special master must still comply with the Washington Rules of 
Professional Conduct, including but not limited to RPC 1.12 (former judge or other third-party 
neutral), RPC 2.4 (lawyers serving as third-party neutral), RPC 3.3 (candor to the tribunal), and 
RPC 8.4 (misconduct).    
 
For the aforementioned reasons, the Civil Rules Subcommittee does not take a position in revising 
CR 53.3. 
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