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WSBA Mission: To serve the public and the members of the Bar, to
ensure the integrity of the legal profession, and to champion justice.

PLEASE NOTE: ALL TIMES ARE APPROXIMATE AND SUBJECT TO CHANGE
ALL ITEMS ON THIS AGENDA ARE POTENTIAL ACTION ITEMS
To participate remotely: dial 1.866.577.9294, access code 52810#

Tuesday, JANUARY 28, 2020

12:00 PM — CALL TO ORDER

PUBLIC SESSION

(] REVIEW ENDORSEMENT OF PROPOSAL FOR COMMENT TO RPC 4.4
[] CPE REQUEST TO THE SUPREME COURT TO EXTEND COMMENT TIME

[ AMENDED MEETING SCHEDULE RESOLUTION

12:30 PM - ADJOURN

2
The WSBA is committed to full access and participation by persons with disabilities to Board of Governors meetings. If you
require accommodation for these meetings, please contact Shelly Bynum at shellyb@wsba.org 206.239.2125.



TO: WSBA Board of Governors
FROM: Terra Nevitt, Interim Executive Director
DATE: January 8, 2020

RE: Proposed Rulemaking Re: Civil Arrests in Connection with Judicial Proceedings

DISCUSSION: Consider providing comment to the Supreme Court of Washington on (1) suggested new
GR 38 and (2) suggested amendments to RPC 4.4 Comment 4

Attached, please find materials relating to the proposed rulemaking described above.

1. Supreme Court Order No. 25700-A-1274 (November 6, 2019)
2. GR9 Cover Sheet, Proposed New Washington State Court Rule
3. Proponents Proposed Amended Language (December 12, 2019)
4. GR 9 Cover Sheet, Proposed Amendment to Comment on Rules of Professional Conduct
Comment to Rule 4.4 — Respect for Rights of Third Person
5. Memo from WSBA Committee on Professional Ethics Re: The CPE’s view on the Proposed
Amendment to Rule 4.4 Comment (4) and Proposed General Rule 38
a. Exhibit A—GR 9 Cover Sheet, Proposed Amendment to Comment on Rules of
Professional Conduct Comment to Rule 4.4 Respect for Rights of Third Person
b. Exhibit B— CPE Suggested Changes to Rule 4.4 comment (4)

The Supreme Court of Washington published suggested new GR 38 and suggested amendments to RPC
4.4 Comment 4 on November 6, 2019. Comments are due February 3, 2020.

The Board will hear presentations from the proponents of suggested new GR 38 and suggested
amendments to RPC 4.4 comment 4, as well as WSBA’s Committee on Professional Ethics, which
routinely provides advice to the Board of Governors on suggested amendments to the Rules of
Professional Conduct.

1325 4th Avenue | Suite 600 | Seattle, WA 98101-2539 | 800-945-WSBA | 206-443-WSBA | questions@wsba.org | www.wsba.org




Supreme Court Order

No. 25700-A-1274
(November 6, 2019)




Attachment 1

THE SUPREME COURT OF WASHINGTON

IN THE MATTER OF THE SUGGESTED NEW
GENERAL RULE (GR) 38 AND SUGGESTED
AMENDMENT TO RPC 4.4 COMMENTS [4]

ORDER
NO.25700-A- |2 FY

The Washington Defender Association, having recommended the suggested new General
Rule (GR) 38 and suggested amendments to RPC 4.4 Comment [4], and the Court having
approved the suggested new rule and suggested amendment for publication;

Now, therefore, it is hereby
ORDERED:

(a) That pursuant to the provisions of GR 9(g), the suggested new rule and suggested
amendments as attached hereto are to be published for comment in the Washington Reports,
Washington Register, Washington State Bar Association and Administrative Office of the
Court's websites.

(b) The purpose statement as required by GR 9(e), is published solely for the
information of the Bench, Bar and other interested parties.

(c) Comments are to be submitted to the Clerk of the Supreme Court by either U.S.
Mail or Internet E-Mail by no later than 60 days from the published date of the rule in the
Washington Reports. Comments may be sent to the following addresses: P.O. Box 40929,

Olympia, Washington 98504-0929, or supreme(@courts.wa.gov. Comments submitted by e-mail

message must be limited to 1500 words.



Page 2’
ORDER

IN THE MATTER OF THE SUGGESTED NEW GENERAL RULE (GR) 38 AND
SUGGESTED AMENDMENTS TO RPC 4.4 COMMENTS [4]

DATED at Olympia, Washington this (Qk)? day of November, 2019.

For the Court

CHIEF JUSTICE /



GR 9 COVER SHEET
Proposed New Washington State Court Rule
GENERAL RULE (GR) 38

(A) Names of Proponents: Northwest Justice Project, Washington Defender Association,
American Civil Liberties Union (ACLU) of Washington,
Northwest Immigrant Rights Project, Washington Immigrant
Solidarity Network, Columbia Legal Services, Central Washington
Justice For Our Neighbors, Asian Pacific Islander Institute on
Gender-Based Violence, Washington State Coalition Against
Domestic Violence, Washington Coalition of Sexual Assault
Programs, Colectiva Legal del Pueblo

(B) Spokespersons: Annie Benson, Washington Defender Association
110 Prefontaine Place South, Suite 610, Seattle, WA 98104
Tel: 206-623-4321 Email: abenson@defensenet.org
Vanessa Hernandez, Northwest Justice Project
401 Second Avenue, Suite 407, Seattle, WA 98104
Tel: 206-464-1519 Email: Vanessa.Hernandez@nwijustice.org

(C) Purpose:

The proposed court rule is based on the civil arrest privilege. As the supplemental materials
outline, the privilege has a long-established tradition in common law and Washington caselaw.!
The privilege prohibits civil arrests without a judicial arrest warrant, or other judicial arrest
order, from being carried out against a person who is inside a Washington courthouse, or who is
traveling to, or returning from, a Washington courthouse to attend hearings or conduct business
with the court.

As of the filing of this petition, incidents involviﬁg warrantless arrests in connection with federal
civil immigration enforcement activities have been documented in courthouses in 18 Washington
counties.? Federal immigration enforcement agents of the Department of Homeland Security
Divisions of Immigration and Customs Enforcement (ICE) and Customs and Border Protection
(CBP) are arresting people inside, outside and adjacent to (e.g., on courthouse sidewalks and in
courthouse parking lots) Washington district, municipal and superior courts. Additionally, ICE
and CBP agents are following people as they leave the courthouse, pulling them over in their
cars and arresting drivers and passengers.

! See memorandum in supplemental materials providing an overview of the law on the civil arrest privilege.

2 See factsheet Immigration Enforcement At Washington Courthouses, Washington Immigrant Solidarity Network,
(Sept. 2019), provided in the supplemental materials and available at: https://defensenet.org/wp-

) ig-Enforement-(@-WA-Ct-Houses-AB-FINAL-0829019 pdf

GR 9 Cover Sheet — Proposed New Court Rule : 1
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Targeted people are at courthouses in connection with court business, such as attending a hearing
or paying traffic infractions. There are no documented incidents of such individuals causing any
disturbance of the peace or posing any danger to others while engaging in court business.
Immigration enforcement agents target people of color, predominantly Latinx Spanish speakers.
Targeted people are stopped, questioned and/or simply apprehended, often forcefully.

Immigration enforcement actions at courthouses are now well-known throughout Washington’s
immigrant communities. As a result, noncitizens and their families and communities are afraid to
engage with our state’s justice system. Some of the impacts of these actions are:

e Victims are afraid to report crimes for fear that they or their family members would have

~ to come to a courthouse as a result of their report.

e Victims and other witnesses are afraid Fo testify in both civil and criminal cases.

e Victims are afraid to seek domestic violence and other forms of protective orders.

e Would-be parties to civil litigation are afraid to commence civil litigation through which
they could otherwise obtain orders of dissolution, parenting plans and orders for support
and division of property.

. Respondents in a range of civil litigation are afraid to participate, forcing them to choose
between being defaulted, or risking arrest.

e People are foregoing payment of traffic fines, seeking marriage licenses and accessing
other administrative court services.

o Defendants fear showing up for court dates to answer and defend against criminal
charges. They must choose risking additional charges for failing to appear (an offense
with severe immigration consequences) or being arrested, detained and possibly deported
by immigration enforcement officers. These circumstances compromise defense
attorney’s capacity and obligations to defend their clients.

e People who would otherwise accompany friends and relatives to court, are now afraid to,
provide that accompaniment or transportation to court.

e Prosecutors are impeded in their duties to pursue justice for alleged criminal violations.

It is a fundamental right of all Washington residents to access our courts. Const. art. 1, § 10. The
purpose of Washington’s court rules is to “provide necessary governance of court procedure and
practice and to promote justice by ensuring a fair and expeditious process.” GR 9. Targeting
those who appear at our courthouses and subjecting them to arrest without a judicial warrant for
alleged civil immigration violations frustrates justice and compromises our judicial process.

This civil arrest activity denies access to our justice system for large numbers of individuals and
their families, the majority of whom are Spanish-speaking people of color. Their legitimate fears
of arrest and deportation require justice system stakeholders to engage all possible strategies to
ensure Washington courts are open, neutral and accessible to the public, free of restrictions that
would otherwise impede the proper administration of justice.

The proposed rule recognizing the civil arrest privilege is one such strategy. It would prohibit
unwarranted immigration enforcement actions and help to restore access to Washington’s courts’
for all, renew confidence in our judicial system and provide a basis to pursue legal action against

GR 9 Cover Sheet — Proposed New Court Rule 2



state and federal actors who violate orders invoking the privilege. Accordingly, it is appropriate
and necessary that the Court adopt the proposed rule.

This rule does not create or resolve conflicts with statutes, case law or other court rules.
(D) Hearing:

The proponents do not believe a public hearing is needed.

(E) Expedited Consideration: /

The proponents believe exceptional circumstances justify expedited consideration of the
suggested rule. The current circumstances have resulted in an access to justice crisis for
noncitizens, their families and communities. Much damage has already occurred, to families, and
communities, as well as our courts. And federal immigration enforcement actions. continue.
Community members report arrests taking place multiple times each week in Grant County
alone. Communities and justice system stakeholders cannot wait until September 1%, 2020.
Indeed, even if the petition is processed in an expedited manner there will be significant damage
to people and the mission of our courts. As such, proponents respectfully request that the
proposed rule be moved through the process as quickly as possible. If the committee votes to
permit the petition to proceed, proponents request commencement of a 30-day comment period
as soon as possible and an expedited schedule for the remainder of the process.

(F) Supporting Materials:

1. Immigration Enforcement at Washington State Courthouses, Washington Immigrant
Solidarity Network, August 29, 2019.

2. Letter From Chief Justice Mary Fairhurst to Commissioner Kevin McAleenan UsS
Customs and Border Protection, April 15, 2019.

3. Letter from Chief Justice Mary Fairhurst to Secretary J ohn Kelly, US Department of
Homeland Security, March 15, 2017.

4. Letter from Robin L. Haynes, Washington State Board of Governors to Secretary
John Kelly, US Department of Homeland Security, June 1, 2017.

5. Justice Compromised: Immigration Arrests At Washington State Courthouses,
University of Washington Center For Human Rights, October 1, 2019.

GR 9 Cover Sheet — Proposed New Court Rule : 3



PROPOSED WASHINGTON COURT RULE
GENERAL RULE (GR) 38

1. No person shall be subject to civil arrest without a judicial arrest warrant or judicial order
for arrest while the person is inside a court of law of this state in connection with a
judicial proceeding or other business with the court.

2. No person shall be subject to civil arrest without a judicial arrest warrant or judicial order
for arrest while the traveling to a court of law of this state for the purpose of participating
in any judicial proceeding, accessing services or conducting other business with the court,

or while traveling to return home or to-employvment after participating in any judicial
proceeding, accessing services or conducting business with the court. Participating in a

judicial proceeding includes, but is not limited to, participating as a party, witness,
interpreter, attorney or lay advocate. Business with the court and accessing court services

includes, but is not limited to, doing business with, responding to, or seeking information,

" licensing, certification, notarization, or other services, from the office of the court clerk,
financial/collections clerk, judicial administrator, courthouse facilitator, family law
facilitator, court interpreter, and other court and clerk employees.

3. Washington courts may issue writs or other court orders necessary to enforce this court
rule. '

GR 9 Cover Sheet — Proposed Néw Court Rule 4
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GR 9 COVER SHEET.

Proposed Amendment to
COMMENT ON RULES OF PROFESSIONAL CONDUCT (RPC)
Comment to Rule 4.4 — RESPECT FOR RIGHTS OF THIRD PERSON

A. Names of Proponents:
American Civil Liberties Union of Washington (ACLU-WA), Washington Defender
Association, Northwest Justice Project, Northwest Immigrant Rights Project, Washington
Immigrant Solidarity Network, Columbia Legal Services, Central Washington Justice For
Our Neighbors, Asian Pacific Islander Institute on Gender-Based Violence, Washington State
Coalition Against Domestic Violence, Washington Coalition of Sexual Assault Programs,
Colectiva Legal del Pueblo

B. Spokesperson: Enoka Herat, Attorney
American Civil Liberties Union of Washington
901 Fifth Avenue, Suite 630
Seattle, WA 98164
Tel: (206) 624-2184 Email: eherat@aclu-wa.org

C. Purpose:
Since Comment (4) to Rule of Professional Conduct (RPC) 4.4 was originally adopted in

2013, the landscape of immigration enforcement has drastically changed. A technical
amendment to the comment is needed to clarify that the protections extend to the use of civil
immigration enforcement as a weapon against immigrant parties and witnesses across
Washington. The changes to the comment would prevent all lawyers in Washington from
reporting individuals to immigration authorities in both civil and criminal cases and help to
ensure that all lawyers are upholding their duty to facilitate access to justice. The proposed
changes also provide exceptions for state and federal law, and for lawyers employed by
federal immigration authorities.

These clarifications to the existing comment are proposed to prevent warrantless civil arrests
being conducted in and around Washington courthouses by federal immigration enforcement
agents. Cooperation with federal immigration enforcement agencies to facilitate these arrests
transforms state courthouses into a staging ground for immigration detention and deportation,
and makes the courthouse a frightening and unwelcoming place for immigrants and their
families. The Washington State Bar Association (WSBA) Board of Governors unanimously
approved sending a letter to the Department of Homeland Security recognizing that the
“situation leads to access to justice impediments and risks less safe communities.”! Chief
Justice Fairhurst has sent similar letters to ICE and Customs and Border Protection (CBP)
asserting that these arrests “impede the fundamental mission of our courts, which is to ensure
due process and access to justice for everyone, regardless of their immigration status.”?

! See attached letter from WSBA BOG to ICE.
2 See supplemental materials at 2 and 3.
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Unfortunately, as reflected in the current Comment [4], lawyers have used immigration
enforcement as a strategic tactic knowing that ICE and CBP have in recent months increased
their presence at courthouses.?

Immigration enforcement actlons have occurred at courthouses throughout Washington, in at
least 16 different counties.* ICE and CBP primarily target people of color, predominantly
Latinx Spanish speakers. Targeted people are stopped, questioned and/or apprehended as
they seek to enter, are inside, or are leaving a Washington courthouse. As a result,
noncitizens, including immigrants with lawful status, and their families and communities are
afraid to engage with our state’s justice system. Defendants fear showing up for court dates
to answer and defend against criminal charges. They must choose risking additional charges
for failing to appear or being arrested, detained and possibly deported by immigration
enforcement officers. These circumstances compromise defense attorneys’ capacity and
obligations to defend clients, and prosecutors are impeded in their duties to pursue justice for
alleged criminal violations. Similarly, victims of crime, including domestic violence are
afraid to seek judicial protections for fear being separated from their children or otherwise
having to defend themselves against possible deportation.

Our Supreme Court Chief Justice, WSBA, and prosecutors around the country — including
in California, Colorado, Massachusetts, and New York — have publicly condemned
immigration enforcement actions in courthouses because of the chilling effect on immigrants.
However, as the University of Washington’s Center for Human Rights has recently reported,
some prosecutors in Washington have proactively shared information and reported people to
ICE.” Many prosecutors know first-hand that the specter of county involvement in ICE
arrests harms public trust in law enforcement, making people less likely to come forward as
crime witnesses or to seek protection because they fear doing so will lead ICE agents to
detain and deport them or their family members. As a letter sent by California prosecutors to
ICE noted, “[n]o one should fear that their immigration status prevents them from seeking
justice, whether as a crime victim or otherwise.”

The proposed amendment seeks to clarify that all lawyers in Washington are prohibited from
sharing someone’s personal information in order to facilitate immigration arrests as doing so
burdens community members’ access to courts. In Washington State, law enforcement is
already prohlblted from sharmg nonpubhc personal information with immigration
authorities,’ as are state agencies.® Extending these prohibitions to all lawyers promotes
fairness, public safety, and access to justice for all Washingtonians.’

3 Lilly Fowler, More Immigrants Report Arrests at WA Courthouses, Despite Outcry,
https://crosscut.com/2019/04/more-immigrants-report-arrests-wa-courthouses-despite-outcry, (last accessed on
9/26/19).

* See attached report, University of Washington Center for Human Rights, Justice Compromised, Immigration
arrests at Washington state courthouses (Oct. 2019).

*See Id

6 Letter to Attorney General Jeff Sessions from California Prosecutors,
https://fairandjustprosecution.org/wpcontent/uploads/2017/09/Letter-to-AG-Sessions-from-California-
Prosecutors.pdf (April 2017).

7 See SB 5497 (2019-20), Section 6(5),

http://lawfilesext.leg. wa.gov/biennium/201920/Pdf/Bills/Senate%20Passed%20Legislature/5497-S2.PL.pdf.

¥ See Executive Order 17-01, https://www.governor.wa.gov/sites/default/files/exe_order/eo_17-01.pdf (February
2017).

? Additionally, an update to the comment was necessary to recognize prosecutors’ obligations under state and federal
law, as well as to protect lawyers employed by federal immigration agencies.
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It is a fundamental right of all Washington residents to access our courts. Const. art. 1, § 10.
Justice system stakeholders must take all possible steps to ensure Washington courts are
open, neutral and accessible to the public, free of restrictions that would otherwise impede
the proper administration of justice. The technical amendment comment to RPC 4.4 furthers
the intent of the current comment and reflects the need to ensure that all lawyers, including
prosecutors, are not contributing to immigration arrests which actively undermine access to
justice. Accordingly, it is appropriate and necessary that the proposed technical amendment
to the comment to RPC 4.4 is adopted.

D. Hearing:

The proponents do not believe a public hearing is needed.
E. Expedited Consideration:

The proponents believe exceptional circumstances justify expedited consideration of the
suggested technical amendment to the comment to RPC 4.4 and request that the Rules
Committee proceed to a 30 day comment period. If the Rules Committee deems it necessary to
direct the proposed commentary to the WSBA’s Professional Ethics Committee for review, we
request that the committee ask that the review be expedited and seek a response within a
timeframe time that circumstances warrant.

F. Supporting Materials:

1. Immigration Enforcement at Washington State Courthouses, Washington Immigrant
Solidarity Network, August 29, 2019.

2. Letter From Chief Justice Mary Fairhurst to Commissioner Kevin McAleenan, US
Customs and Border Protection, April 15, 2019.

3. Letter from Chief Justice Mary Fairhurst to Secretary John Kelly, US Department of
Homeland Security, March 15, 2017. _

4. Letter from Robin L. Haynes, Washington State Board of Governors to Secretary
John Kelly, US Department of Homeland Security, June 1, 2017.

5. Justice Compromised: Immigration Arrests At Washington State Courthouses,
University of Washington Center For Human Rights, October 1, 2019.

GR 9 Cover Sheet — Proposed New Comment to RPC 4.4 Page 3
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SUGGESTED RULE CHANGES
RULES OF PROFESSIONAL CONDUCT 4.4 COMMENT (4)

The duty imposed by paragraph (a) of this Rule includes a lawyer's assertion or inquiry about
any third person's immigration status when the lawyer's purpose is to intimidate, coerce, or
obstruct that person from participating in a civil or criminal matter, or otherwise assists with civil
immigration enforcement. Issues involving immigration status carry a significant danger of
interfering with the proper functioning of the justice system. See Salas v. Hi-Tech Erectors, 168
Wn.2d 664, 230 P.3d 583 (2010). When a lawyer is representing a client in-a-eivil-matter,
whether the client is the state or one of its political subdivisions, an organization, or an
individual, a lawyer's communication to a party or a witness that the lawyer will report that
person to immigration authorities, or a lawyer's report of that person to immigration authorities,

furthers no substantial purpose of the et adjudicative and violates this Rule.

A communication in violation of this Rule can also occur by an implied assertion that is the
equivalent of an express assertion prohibited by paragraph (a). Sharing personal information with
federal immigration authorities, including but not limited to, home address, court hearing dates,
citizenship or immigration status, or place of birth, absent a court order, for the purpose of
facilitating civil immigration arrests is conduct that is in violation of this Rule. See also Rules
1.6(a) (prohibiting a lawyer from revealing information relating to the representation of a client),
8.4(b) (prohibiting criminal acts that reflect adversely on a lawyer's honesty, trustworthiness, or
fitness as a lawyer in other respects), 8.4(d) (prohibiting conduct prejudicial to the administration
of justice), and 8.4(h) (prohibiting conduct that is prejudicial to the administration of justice
toward judges, lawyers, LLLTs, other parties, witnesses, jurors, or court personnel or officers,
that a reasonable person would interpret as manifesting prejudice or bias on the basis of sex,
race, age, creed, religion, color, national origin, immigration status, disability, sexual orientation,
or marital status).

Government officials may provide federal immigration authorities with information relating to
any person involved in matters before a court only pursuant to RCW 7.98. or upon request and in
the same manner and to the same extent as such information is lawfully made available to the
general public, or pursuant to a court order. Additionally, under 8 U.S.C. § 1373, government
officials are not prohibited from sending to or receiving from immigration authorities a person’s
immigration status or citizenship. Lawyers employed by federal immigration authorities engaged
in authorized activities within the scope of lawful duties shall not be deemed in violatjon of this
rule.

Suggested Amendment to RPC 4.4 Comment (4) Page 1
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Attachment 2

GR 9 COVER SHEET
Proposed New Washington State Court Rule

{A) Names of Proponents: Northwest Justice Project, Washington Defender Association,
American Civil Liberties Union (ACLU) of Washington,
Northwest Immigrant Rights Project, Washington Immigrant
Solidarity Network, Columbia Legal Services, Central Washington
Justice For Our Neighbors, Asian Pacific Islander Institute on
Gender-Based Violence, Washington State Coalition Against
Domestic Violence, Washington Coalition of Sexual Assault
Programs, Colectiva Legal del Pueblo

(B) Spokespersons: Annie Benson, Washington Defender Association
110 Prefontaine Place South, Suite 610, Seattle, WA 98104
Tel: 206-623-4321  Email: abenson{@defensenet.org
Vanessa Hernandez, Northwest Justice Project
401 Second Avenue, Suite 407, Seattle, WA 98104
Tel: 206-464-1519 Email: Vanessa.Hernandez@nwjustice.org

(C) Purpose:

The proposed court rule is based on the civil arrest privilege. As the supplemental materials
outline, the privilege has a long-established tradition in common law and Washington caselaw.!
The privilege prohibits civil arrests without a judicial arrest warrant, or other judicial arrest
order, from being carried out against a person who is inside a Washington courthouse, or who is
traveling to, or returning from, a Washington courthouse to attend hearings or conduct business
with the court.

As of the filing of this petition, incidents involving warrantless arrests in connection with federal
civil immigration enforcement activities have been documented in courthouses in 18 Washington
counties.” Federal immigration enforcement agents of the Department of Homeland Security
Divisions of Immigration and Customs Enforcement (ICE) and Customs and Border Protection
(CBP) are arresting people inside, outside and adjacent to (e.g., on courthouse sidewalks and in
courthouse parking lots) Washington district, municipal and superior courts. Additionally, ICE
and CBP agents are following people as they leave the courthouse, pulling them over in their
cars and arresting drivers and passengers.

Targeted people are at courthouses in connection with court business, such as attending a hearing
or paying traffic infractions. There are no documented incidents of such individuals causing any
disturbance of the peace or posing any danger to others while engaging in court business.

! See memorandum in supplemental materials providing an overview of the law on the civil arrest privilege.

% See factsheet Immigration Enforcement At Washington Courthouses, Washington Immigrant Solidarity Network,
(Sept. 2019), provided in the supplemental materials and available at: https://defensenet.org/wp-
content/uploads/2019/08/Summar i ~WA-Ci-Houses-AB-FINAL-0829019.pdf

GR 9 Cover Sheet —~ Proposed New Court Rule 1

16




Immigration enforcement agents target people of color, predominantly Latinx Spanish speakers.
Targeted people are stopped, questioned and/or simply apprehended, often forcefully.

Immigration enforcement actions at courthouses are now well-known throughout Washington’s
mmmigrant communities. As a result, noncitizens and their families and communities are afraid to
engage with our state’s justice system. Some of the impacts of these actions are:

e Victims are afraid to report crimes for fear that they or their family members would have
to come to a courthouse as a result of their report,

s Victims and other witnesses are afraid to testify in both civil and criminal cases.

¢ Victims are afraid to seek domestic violence and other forms of protective orders.

¢ Would-be parties to civil litigation are afraid to commence civil litigation through which
they could otherwise obtain orders of dissolution, parenting plans and orders for support
and division of property.

e Respondents in a range of civil litigation are afraid to participate, forcing them to choose
between being defaulted, or risking arrest.

* People are foregoing payment of traffic fines, seeking marriage licenses and accessing
other administrative court services.

s Defendants fear showing up for court dates to answer and defend against criminal
charges. They must choose risking additional charges for failing to appear (an offense
with severe immigration consequences) or being arrested, detained and possibly deported
by immigration enforcement officers. These circumstances compromise defense
attorney’s capacity and obligations to defend their clients.

* People who would otherwise accompany friends and relatives to court, are now afraid to
provide that accompaniment or transportation to court.

e Prosecutors are impeded in their duties to pursue justice for alleged criminal violations.

It is a fundamental right of all Washington residents to access our courts. Const. art. 1, § 10. The
purpose of Washington’s court rules is to “provide necessary governance of court procedure and
practice and to promote justice by ensuring a fair and expeditious process.” GR 9. Targeting
those who appear at our courthouses and subjecting them to arrest without a judicial warrant for
alleged civil immigration violations frustrates justice and compromises our judicial process.

This civil arrest activity denies access to our justice system for large numbers of individuals and
their families, the majority of whom are Spanish-speaking people of color. Their legitimate fears
of arrest and deportation require justice system stakeholders to engage all possible strategies to
ensure Washington courts are open, neutral and accessible to the public, free of restrictions that
would otherwise impede the proper administration of justice.

The proposed rule recognizing the civil arrest privilege is one such strategy. It would prohibit
unwarranted immigration enforcement actions and help to restore access to Washington’s courts
for all, renew confidence in our judicial system and provide a basis to pursue legal action against
state and federal actors who violate orders invoking the privilege. Accordingly, it is appropriate
and necessary that the Court adopt the proposed rule.

GR 9 Cover Sheet — Proposed New Court Rule 2
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This rule does not create or resolve conflicts with statutes, case law or other court rules.
(D} Hearing:

The proponents do not believe a public hearing is needed.

(E) Expedited Consideration:

The proponents believe exceptional circumstances justify expedited consideration of the
suggested rule. The current circumstances have resulted in an access to justice crisis for
noncitizens, their families and communities, Much damage has already occurred, to families, and
communities, as well as our courts. And federal immigration enforcement actions continue.
Community members report arrests taking place multiple times each week in Grant County
alone. Communities and justice system stakeholders cannot wait until September 1%, 2020.
Indeed, even if the petition is processed in an expedited manner there will be significant damage
to people and the mission of our courts. As such, proponents respectfully request that the
proposed rule be moved through the process as quickly as possible. If the committee votes to
permit the petition to proceed, proponents request commencement of a 30-day comment period
as soon as possible and an expedited schedule for the remainder of the process.

(F) Supporting Materials:

1. Immigration Enforcement at Washington State Courthouses, Washington Immigrant
Solidarity Network, August 29, 2019.

2. Letter From Chief Justice Mary Fairhurst to Commissioner Kevin McAleenan, US
Customs and Border Protection, April 15, 2019.

3. Letter from Chief Justice Mary Fairhurst to Secretary John Kelly, US Department of
Homeland Security, March 15, 2017.

4. Letter from Robin L. Haynes, Washington State Board of Governors to Secretary
John Kelly, US Department of Homeland Security, June 1, 2017.

5. Justice Compromised: Immigration Arrests At Washington State Courthouses,
University of Washington Center For Human Rights, October 1, 2019.

GR 9 Cover Sheet — Proposed New Court Rule 3
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PROPOSED WASHINGTON COURT RULE

1. No person shall be subject to civil arrest without a judicial arrest warrant or judicial order
for arrest while the person is inside a court of law of this state in connection with a
iudicial proceeding or other business with the court.

2. No person shall be subject to civil arrest without a judicial arrest warrant or judicial order
for arrest while the traveling to a court of law of this state for the purpose of participating
in any judicial proceeding, accessing services or conducting other business with the court,
or while traveling to return home or to employment after participating in any judicial
proceeding, accessing services or conducting business with the court. Participating in a
judicial proceeding includes, but is not limited to, participating as a party, witness,
interpreter, attorney or lay advocate. Business with the court and accessing court services
includes, but is not limited to, doing business with, responding to, or seeking information,
licensing, certification, notarization, or other services, from the office of the court clerk,
financial/collections clerk, judicial administrator, courthouse facilitator, family law
facilitator, court interpreter, and other court and clerk emplovees.

3. Washinoton courts may issue writs or other court orders necessary to enforce this court
rule.

GR 9 Cover Sheet — Proposed New Court Rule 4
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. WASHINGTON IMMIGRANT Immigration Enforcement at
SOLIDARITY Woashington State Courthouses

NETWORK
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Summary of Preliminary Data’
Key: Incidents of ICE or CBP activity in and around courthouses, as reported to the authors. Preliminary
data indicates that the highest level of activity is concentrated in Grant, Adams and Clark caunties.

Background on Immigration Enforcement Activities at Washington State Courthouses

Over the past two years, advocates and community members in Washington State and throughout the
country have seen a sharp increase in incidents in which federal immigration officials conduct arrests for
alleged civil immigration violations at state or local courthouses. While this tactic is not new, its use has
reached levels not seen prior to 2017, when the Trump Administration issued new enforcement policies.

In 2018, Immigration and Customs Enforcement (ICE) also issued a formal policy” in which it makes clear
that it plans to continue to conduct arrests at courthouses, which it has refused to designate as “sensitive
locations.” Agents with ICE and Customs and Border Protection (CBP) are now regularly conducting arrests
for alleged immigration violations in and around numerous Washington courthouses, significantly
interfering with people’s ability to access justice in our courts.

Contrary to statements by some elected officials, these arrests are not limited to individuals who have
previously been deported or who have been convicted of felony offenses. Rather, it is now a reality in
many areas of our state that community members, many of whom have no or minor criminal history, who
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need to attend state court proceedings or conduct business at the courthouse expect that they may be

guestioned or arrested by immigration officials as a consequence of seeking justice.

Typical arrests by ICE and CBP involve:

s Targeting Latino community members based on appearance or use of Spanish language;

s Targeting people with no pricr deportations or criminal history, or only pending charges or civil traffic
or vehicle infractions;

s Surveillance of court hearings, then either pursuit of community members or communication with
other officers outside who apprehend peaple after they leave the courtroom or courthouse;

« Kidnapping-style tactics, including use of plainclothes officers who refuse to identify themselves and
drag comrmunity members into unmarked vehicles outside the courthouse;

s Excessive force, verbal harassment and or intimidation;

o Failure to display a warrant showing probable cause of deportability or criminal activity;

e Collaboration with local officials, including prosecutors, law enforcement & court security staff.

Negative Impacts: Civil arrests of this type are gravely problematic because they:

s Violate the constitutional right of access to the courts and the well-established common law
privilege against civil arrests when attending court proceedings;

s (Create unequal access to justice for anyone who “appears” to be a non-US. citizen, which
disproportionately affects Latino community members;

s Violate the right of accused persons to contest criminal charges by effectively preventing them from
appearing in court;

s Make community members afraid to come to the courthouse, and their fear is exacerbated by
reports that immigration officials are using excessive force during their arrests;

* Undermine public trust in law enforcement and thus compromise public safety, including protection
from and redress for gender-based violence and other crimes;

» Discourage civil court claimants seeking protection from eviction, discrimination & consumer abuses

¢ Separate families and create additional financial strain on working families;

¢ Disrupt the work and mission of public defender offices;

« Complicate and frustrate the work of prosecuting attorney offices;

+ Complicate the protocol and duties of courthouse staff;

¢ Ultimately undermine the mission, administration and integrity of the entire criminal and civil
justice system by preventing parties and witnesses from appearing in court.

The information provided is based on government records and eye-witness accounts of community members, their
families, advocates and attorneys, as reported to the contributing organizations from 2017 to 2019, Contributors
include: Washington Immigrant Solidarity Network, Northwest Immigrant Rights Project, Washington Defender
Association, Central Washington Justice for Our Neighbors, Northwest fustice Project, ACLU of Washington, Aslan
Pacific Institute on Gender-Based Viotence. Information-gathering is ongoing, but the information in this report can
serve as an initial sketch of the problem. [t is important to note that the actual level of enforcement activity is likely
higher than has been reported.

i See Directive Number 11072.1: Civil Immigration Enforcement Actions Inside Courthouses {Jan. 10, 2018}, at
https://www.ice.gov/sites/default/files/documents/Document/2018/ciEnforcementActionsCourthouses.pdf,
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The Supreme Qo
State of Washington

MARY E. FAIRHURST (360) 357-2053
CHIEF JUSTICE
TEMPLE OF JUSTICE
PosT OFFIcE Box 408929
OLYMPIA, WASHINGTON

98504-0929
April 15, 2019
Kevin K. McAleenan Reference: #190412-001264
Commissioner

1J.S. Customs and Border Protection
1300 Pennsylvania Ave. NW
Washington, DC 20229

Dear Commissioner McAleenan,

} am Chief Justice of the Washington State Supreme Court and Co-Chair of the Washington
State Board for Judicial Administration. In March 2017, 1 wrote then-Department of Homeland
Security (DHS) Secretary John F. Kelly to express concern about Immigration and Customs
Enforcement (ICE) officers and agents taking enforcement action in and around our local
courthouses with increasing frequency. 1 explained that such enforcement action impeded the
fundamental mission of our courts, which is to ensure due process and access to justice lor
everyone regardless of their immigration status, whether such persons were victims in need of
protection from domestic violence, witnesses summoned to testify, or families who may be in
crisis. | further explained that enforcement action in and around our local courts deterred
individuals from aceessing our courthouscs and spread fear in our immigrant communities, both
those lawfully present and those undocumented.

1 was pleased that, following the publication of my letter, lawyers and advocacy
communities regularly practicing at the affected courts observed a significant decrease in such ICE
enforcement action. | was also pleased that, while not prohibiting civil immigration enforcement
action in or around local courthouses, ICE’s Directive Number 11072.1 (published in January
2018), directed ICE officers and agents to “minimize their impact on court operations,” to
“generally avoid enforcement actions in courthouses,” and 1o “avoid unnecessarily alarming the
public.” 1 was additionally further pleased that ICE established a set of standards identifying when
such enforcement action was appropriate (e.g., to target undocumented immigrants with criminal
convictions or who pose national security threats) and created processes to ensure supervisory
review and documentation of such incidents.

I write you today to express my concern that, as has been publicly reported, U.S. Customs
and Border Protection (CBP) officers and agents recently have taken up the troubling mantle ol
conducting enforcement operations against undocumented immigrants at or near our local

E-MAIL MARY .FAIRHURSTECOURTS WA .GOV
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covirthouses. As reported to local law enforcement, these operations impact court proceedings by
deterring individuals from seéking the services of our courts which, in turn, curtails the capacity
of our courts to function effectively. These operations have further unnecessarily alarmed those
accessing court services, as it has been publicly reported that these operations have not been
narrowly targeted to those class of dangerous individuals identified in the ICE Directive above,

I do not question the legitimate role of law enforcément or cooperative efforts with other
law enforcement agencies. However, I am genuinely concerned when these enforcement actions
take place at or around courthouses because of the impact upon our mission. Our ability to function
relies on individuals who voluntarily appear to participate and cooperate in the process of justice.
When people are afraid to appear for court hearings out of fear of apprehension by immigration
officials, their ability to access justice is compromised, courts cannot function efficiently, and our
communities become less safe.

As Chief Justice, I respectfully ask you to take the necessary and appropriate steps to
mitigate, if not eliminate CBP’s enforcement actions in and around our local courthouses because
of the effect on our courts, and the people of Washington State who wish to access the courts. As
I did in my letter to Secretary Kelly, I encourage you to designate the courthouses and their
immediate vicinities as “sensitive locations.” Such a clear designation will permit our Washington
State Courts to be the safe and neutral public forum all Washington residents deserve.

Also as I stated to Secretary Kelly, I do not believe our organizations’ respective missions
are naturally in conflict, as long as the CBP ensures it does not impede the fundamental mission
of our courts.

Finally, I would welcome the opportunity to meet with you or your staff, including those
copied on the letter below, to discuss this matter further and to explore additional possible
resolutions.

Very truly yours,

WLW T T g —

MARY E. FAIRHURST
Chief Justice

ce:

Todd C. Owen, Executive Assistant Commissioner, Office of Field Operations
Carla L. Provost, Chief, United States Border Patrol

Tim Quinp, Executive Director, Intergovernmental Public Liaison Office
Adele Fasano, CBP Director of Field Operations, Blaine Sector

Chris Bippley, Acting Chief Patrol Agent, Blaine Sector

Matthew Lacelle, CBP Port Director, Officer in Charge Moses Lake Office
Brian T. Moran, United States Attorney, Western District of Washington

Joe Hairington, United States Attorney, Eastern District of Washington
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The Supreme ot
State of Washington

(360) 367-2053

E-MAIL MARY.FAIRHURSTACOURTS, WA. GOV

MaRrY E. FAIRHURST
CHIEF JUSTICE
TEMPLE GF JUSTICE
PosT OFFiCE Box 40929
OLymPla, WASHINGTON
98504-0229

March 22, 2017

The Honorable John F. Kelly

U.S. Department of Homeland Security
Secretary of Homeland Security
Washington, D.C. 20528

Dear Secretary Kelly,

As Chief Justice of the Washington State Supreme Court and co-chair of the
Board for Judicial Administration, I write to express concern regarding immigration
agents being in and around our local courthouses. Lawyers and judges working in our
courts have advised me that agents from the Immigration and Customs Enforcement
agency of the Department of Homeland Security are being present with increased
frequency.  These developments are deeply troubling because they impede the
fundamental mission of our courts, which is to ensure due process and access to justice
for everyone, regardless of their immigration status.

In many locations around our state, a courthouse is the only place where
individuals are ensured of a trusted public forum where they will be treated with dignity,
respect, and fairness. This includes victims in need of protection from domestic violence,
criminal defendants being held accountable for their actions, witnesses summoned to
testify, and families who may be in crisis.

We have worked diligently to earn and maintain the trust of communities
threughout Washington State to ensure that courthouses are that public forum. The fear
of apprehension by immigration officials deters individuals from accessing our
courthouses and erodes this trust, even for those with lawful immigration status.

When people are afraid to access our courts, it undermines our fundamental
mission. [ am concerned at the reports that the fear now present in our immigrant
communities is impeding their access to justice. These developments risk making our
communities less safe.

Our ability to function relies on individuals who voluntarily appear to participate

and cooperate in the process of justice. When people are afraid to appear for court
hearings, out of fear of apprehension by immigration officials, their ability to access
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justice is compromised. Their absence curtails the capacity of our judges, cletks and
court personnel to function effectively,

In light of the above, I ask that you consider taking the necessary and appropriate
steps to address these concerns. For example, I encourage you to designate courthouses
as “sensitive locations” as described in your Policy 10029.2. Such a designation will
assist us in maintaining the trust that is required for the court to be a safe and neutral
public forum. It will assure our residents that they can and should appear for court
hearings without fear of apprehension for civil immigration violations.

We understand that the mission of your agency is to enforce federal laws.
Howevet, we request that the manner in which these obligations and duties are carried
out aligns with, and docs not impede, the mission, obligations, and duties of our courts.

My tequest is offered with all due respect to your commitment to serve the United
States, your office, and its functions. I welcome the opportunity to meet with you or your
staff to explore possible resolutions.

Very truly yours,

W/LW &. T:}Zm hatasg ["""“"*

MARY E. FAIRHURST
Chief Justice

ce! Thomas D. Homan, Acting Director, Immigration & Customs Enforcement
Nathalic R. Asher, ICE Field Office Director, Seattle Washington
Bryan S, Wilcox, Acting Field Office Director
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WSB

BOARD OF GOVERNORS

Robin L. Haynes phone: 509.596.1426
President e-mail: sobin@giantegal.net

June 1, 2017

The Honorable John F. Kelly

U.S. Department of Homeland Security
Secretary of Homeland Security
Washington, D.C. 20528

Dear Secretary Kelly,

The Washington State Bar Association Board of Governors (BOG), at its May 18-19 meeting,
unanimously approved that [ write to you to express our concerns regarding the increased presence of
agents from the immigration and Customs Enforcement agency of the Department of Homeland
Security in and around our courthouses. We feel this development is deeply troubling because it
impedes the fundamental mission of our courts: to ensure due process and access to justice for
everyone regardless of their immigration status.

In many locations around our state, a courthouse is the only place where victims in need of protection
from domestic violence, criminal defendants being held accountable for their actions, withesses
summoned to testify, and families who may be in crisis are ensured of a trusted pubtic forum where
they will be treated with dignity, respect, and fairness. The fear of apprehension by immigration officials
deters individuals from accessing our courthouses and erodes the trust that our courts have worked
diligently to earn and maintain, even for those with lawful immigration status. This situation leads to
access to justice impediments and risks less safe communities.

As a resuit, we ask that you consider taking the necessary and apprapriate steps to address these
concerns. One suggestion would be to designate courthouses as “sensitive locations” as described in
your Policy 10029.2, which would assist our courts in maintaining the trust that is necessary for the
court to be a safe and neutral public forum, and would assure individuals that they can appear for court
hearings without fear of apprehension for civil immigration violations.

We understand that the mission of your agency is to enforce federal laws, and request that the manner
in which these obligations and duties are carried out aligns with, and does not impede, the mission,
obligations, and duties of our courts.

Sincerely,

Robhin L. Haynes

cc:  Thomas D. Homan, Acting Director, Immigration & Customs Enforcement
Nathalie R. Asher, ICE Field Office Director, Seattle, Washington
Bryan S. Wilcox, Acting Field Office Director

Working Together to Champion [ustice
904 East Indiana Avenue / Spokane, WA 99207
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Justice Compromised

Immigration arrests at Washington state courthouses

in recent months, media reports,” immigrant rights organizations,? and federal immigration
officials® have noted the increased use of courthouses as a site for civil immigration enforcement
in Washington state. This is part of a nationwide trend: as advocates have documented in
Colorado, New Mexico, New Yaork, Massachusetts, and Pennsylvania, immigrants are
increasingly being arrested by Immigrant and Customs Enforcement (ICE) and Customs and
Border Protection (CBP) officers inside courthouses, in surrounding areas, and while driving away
from courthouses. Once apprehended by ICE or CBP in these circumstances, they face
immigration detention (for weeks, months, and, in some cases years) and deportation
proceedings.

This practice raises concerns about access to justice: if risk of apprehension by immigration
authorities makes immigrants afraid to go to court, this could impede their ability to engage in
legal proceedings by serving as witnesses, plaintiffs, or defendants; it could discourage them from
paying fines, seeking a protection order, or accessing other necessary court services such as
obtaining a marriage license. Around the country, rights advocates,* Justice professionals®—
including chief justices of state Supreme Courts®—and bipartisan bodies” have asked Congress
and the Department of Homeland Security (DHS) to designate courthouses as “sensitive
locations,” like schools or hospitals, where the agency refrains from enforcement activities.

Thus far, the Department of Homeland Security has declined such requests. Indeed, it appears
that Immigration and Customs Enforcement (ICE), at least, is doubling down: in January 2018,
ICE issued its first policy directive codifying its procedures on courthouse arrests, as well as a
related web FAQ. It is unclear whether Customs and Border Protection (CBP) operates with

1 See for example articles by Sydney Brownstone, Vancouver Immigrant Claims [CE Arrested Him After
Eavesdropping on Him and His Lawyer, The Stranger (Apr 4, 2018); and Natasha Chen, More ICE agents
seen waiting around tocal courthouses to intercept people, KIRO 7 (March 23, 2017).

2 See for example a community alert issued via social media on August 22, 2019 by the Washington
Immigrant Solidarity Network regarding ICE activity at the Grant County Courthouse in Ephrata, WA; and
a press release issued by Northwest immigrant Rights Project regarding a January 2018 arrest at a
courthouse in VVancouver, WA,

3 See for example a May 2019 interview with ICE Seattle acting field director Bryan Wilcox by
conservative talk radio and podcast host Lars Larson.

4 See for example the American Civil Liberties Union’s 2018 report Freezing Out Justice.

5 |n June 2017, the Washington State Bar Association Board of Governors expressed concern about
courthouse arrests by immigration enforcement agents, and urged DHS Secretary John Kelly to add
courthouses to ICE's sensitive locations list. In August 2017, the American Bar Association House of
Delegates urged Congress to do the same.

6 Washington's own Supreme Court Justice Mary Fairhurst, in a March 2017 letter to the Department of
Homeland Security, asked that ICE and CBP cease this practice and designate Justice Fairhurst's letter
reads, In part, “When people are afraid to access our courts, it undermines our fundamental mission.
...These developments risk making our communities less safe.”

7 See this statement by the U.8. Commission on Civil Rights, a bipartisan independent agency.

27




University of Washington Center for Human Rights - October 1, 2019
https.//isis.washington.edu/humanrights/2019/10/01/ice-chp-courthouse-arrests/

similar guidelines; both agencies are part of DHS and conduct courthouse arrests in Washington
state, but only ICE has publicly addressed the practice. In other states—though notably, not in
Washington—it appears that courthouse arrests are mostly conducted by ICE rather than CBP,
so most of the national attention around this issue has focused on ICE alone.

In this policy memo, and in public statements, ICE recognizes that courthouse arrests are on the
rise and acknowledges that they generate particular concerns. But the agency offers two claims
as justifications for the practice:

e First, it alleges that courthouse arrests have become necessary since local jurisdictions’
growing reluctance to accept ICE detainers,® has made arresting immigrants in jails more
difficult. Because those entering courthouses are typically checked for weapons, the
agency argues, apprehending immigrants in courthouse settings is safer than detaining
them in other locations.? The memo and FAQ also emphasize that many targets of such
arrests constitute a public safety threat, describing them as “criminals and fugitives” and
their apprehension in areas screened for weapons as necessary steps to protect the
public.

e Expressing its intention to “avoid alarming the public,” ICE asserts in its memo that
courthouse arrests are operations against “specific, targeted aliens,” and do not aim to
arrest family members or friends accompanying them except “under special
circumstances.” Federal agents “will make every effort to limit their time at courthouses,”
the policy insists, and the arrests themselves “should, to the extent practicable, take place
in non-public areas of the courthouse, be conducted in collaboration with court security
staff, and utilize the court buiiding’s non-public entrances and exits.”

However, reports from other states suggest that there may be reasons to question the accuracy
of these characterizations. Data collected by the Immigrant Defense Project in New York, for
example, found that 28% of those arrested in New York had no criminal history and that of those
facing criminal charges, 80% were appearing for violations and misdemeanors.' What's more,
media reports have highlighted courthouse arrests of crime victims and others appearing in court

8 Detainers are documents which ask jails to hold inmates in custody beyond the time they would
normally serve in order to hand them directly to ICE. This practice was found fo be a violation of the
Fourth Amendment to the U.S. Constitution by a federal magistrate judge in the 2014 Miranda-OQlivares v.
Clackamas County decision. Several courts have found that holding peaple on the basis of detainers is
ilegal and makes the locality subject to liability. See, for example, _this recent decision by the Second
Cireuit Court of Appeals, which could result in liability for New York City and the federal government
related to the use of detainers.

9 See ICE’s FAQ on Sensitive Locations and Courthouse Arrests: “Courthouse arrests are often
necessitated by the unwillingness of jurisdictions to cooperate with ICE in the transfer of custedy of aliens
from their prisons and jails...Individuals entering courthouses are typically screened by law enforcement
personnel to search for weapons and other contraband. Accordingly, civil immigration enforcement
actions taken inside courthouses can reduce safety risks to the public, targeted alien(s), and ICE officers
and agents.”

10 Immigrant Defense Project, “The Courthouse Trap: How ICE Operations Impacted New York's Courts
in 2018", January 2019.
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in an attempt to protect against violence—including apprehensions of those in court to seek
protection orders against abusers."

In an attempt to document what is happening in Washington State, and to explore its human rights
consequences, in 2019 the University of Washington Center for Human Rights began a study of
the immigration arrests at courthouses in our state. This project is currently in its early stages; the
present report should be understood as a preliminary presentation of findings, to be further
updated as additional data becomes available. As explained below, our research draws data from
a range of sources, including public records requests at the local and federal level, media
coverage; and reports by eyewitnesses, community members, and legal advocates about arrests
involving specific individuals known to them. Where possible, we corroborate data through
multiple sources. We also incorporate insights from academic studies involving fear and its impact
on access to justice, particularly among immigrant populations, and surveys conducted by
advocacy organizations working to end domestic violence in Washington.

This report is divided into three sections. We explore the extent of courthouse arrests in our state;
the specific circumstances of the arrests, where known; and the human rights concerns surfaced
by this practice in our communities.

|. Extent of ICE/CBP enforcement at/near
courthouses

In order to assess the impact of these arrests on human rights, it is important, first, to understand
whether they are isolated or systematic practices: are they happening across the state? Are they
occasional ar frequent occurrences? Whom do they target, and how?

Yet answering these questions poses a significant challenge, first and foremost because the only
entity that possesses comprehensive records of all such arrests—the Department of Homeland
Security-—-refuses to share them. ICE claims that it does not track how many arrests occur at
courthouses.'” Though the agency’s policy stipulates that all such operations should be
documented using a Field Operations Worksheet which specifically notes the operation as
targeting a courthouse,™ the agency has told UWCHR researchers that these documents are not

1 For example, ICE apprehended a victim of human frafficking in a Human Trafficking Intervention Court
in New York; a Michigan father attending family court to seek custody of his kids to protect them from their
mother's abusive partner; an El Paso, TX woman seeking a protective order against an abusive ex-
husband; and a weman and her son in Charlotte, GA following a hearing related to a domaestic vielence
charg

12 See Nicholas Pugilese, “New rules seek to limit ICE arrests in N.J. courthouses”, Whyy.org.

13 See the January 10, 2018 policy memo, which reads, in part, “ICE officers and agents will document
the physical address of planned civil immigration enforcement actions in accordance with standard
procedures for completing operational plans, noting that the target address is a courthouse... ICE
maintains records generated pursuant to this policy, specifically the Field Operations Worksheets (FOW)
and Enforcement Operation Plan {EOP)."
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compiled or tracked in any way that would permit the release of aggregate data about courthouse
arrests under FOIA. Similarly, while agency records such as 1-213s™ state the location at which
each individual arrest is made, to date the agency has maintained that the location of arrests are
exempt from disclosure under FOIA Exemption (b}7)E), which allows the withholding of
information compiled for law enforcement purposes that would disclose the “techniques and
procedures” or “guidelines” for “law enforcement investigations or prosecutions.”"® The UWCHR
is currently engaged in litigation against DHS precisely for access to these forms of
documentation.

While we continue to contest these dubious interpretations of the agency's responsibilities under
FOIA, we have launched an effort in the interim to gather as much information as possible from
other sources to shed light on the extent of courthouse arrests in our state. To date, we have
collected data from multiple sources: ICE and CBP records, obtained through FOIA:'® records
from county governments in Washington state, released under the Washington Public Records
Act, federal court records,"” obtained through PACER; reports shared with advocates and

41-213 Record of Deportable/Inadmissable Alien forms are used by DHS to establish an individual as
eligible for removal. Information included on the form includes “the respondent’s biographic information;
date, place, time, and manner of entry to the United States; immigration record and any history of
apprehension and detention by immigration authorities; criminal record, if any; family data; any health or
humanitarian aspects; and disposition (whether or not an NTA [Notice to Appear] is to be issued).” For
mare information, see Collapy, Crow, and Sharpless, "Challenges and Strateqgies Beyond Relief®, 2014.
15 |n response, for example, to our appeal of this practice by CBP, the agency argued that “The withheld
location information would reveal sigrificant of station-level operational details related to the law
enforcement guidelines, technigues and procedures that are used when handling threats at U.S. borders,
specifically the determination of strategies to combat against the entry of undocumented aliens and
confraband into the country. These law enforcement guidelines, techniques and procedures have been
withheld in order to protect CBP's methods in evaluating and processing potential threats at the United
States' borders. Disclosure of the alien interdiction locations at or near each station, coupled with
information already available to the public, including the location of each station and the specific focus
and operations of each station, would give undocumented aliens the ability to circumvent and exploit less
resilient stations.”

18 Under FOIA, the UWCHR has requested various sets of records that, if released, could reveal when
and where ICE and CBP apprehend people at courthouses. CBP has released some apprehension
records, but the locations are redacted, rendering the documents useless for answering questions about
courthouse arrests specifically. ICE has declined to release any records that specify arrest locations. As
of this writing, we are in discussions with both agencies for access to a representative sample of 1-213s
(the forms the agencies fill out upon apprehending an immigrant); these would include location
information, but their usefulness for this study is limited given that, due to sampling, they might or might
not cortain records of courthouse arrests in particular. We have also sought records of Field Operations
Waorksheets—documents used to secure supervisor authorization for a given enforcement operation—for
a number of known courthouse arrests, and records of correspondence between ICE's Regional Director
and subordinates, to shed light on the circumstances in which such operations are planned and
authorized within the agency. All of these requests are pending.

7 UWCHR researchers read and coded PACER records for 548 cases in which an individual was
federally prosecuted for immigration violations in the state of Washington from January 2016 - July 2018;
this involved 209 prosecutions for illegal reentry (1326) in the Western Washington district and 391 in
Eastern Washington; and 20 prosscutions for illegal entry (1325) in the Eastern Washington district. Case
files for prosecutions in Western Washington include a sworn statement detailing the manner in which the
defendant was apprehended; in 10 cases, all of them in the Western Washington district, this narrative
specified a detention at or near a courthouse. As sworn legal declarations, these are highly reliable data
sources, yet they only represent a minority of all courthouse atrests, because not all of those arrested at a
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community organizations;™ and media coverage.” Some of the reports received are more
comprehensive than others. Court documents, for example, present sworn testimony about the
apprehension of specific individuals in ways that permit secondary corroboration, whereas
eyewitness accounts are sometimes limited to a description of an event involving unnamed
individuals, and can be more difficult to verify. In this report, we note the source of all data, so that
its reliability can be evaluated by readers.

To date, we have documented 49 reported arrests at courthouses since 2016, occurring in 16
counties across the state; 24 in Western WA, and 25 in Eastern WA, (For a table listing these
cases, see the Appendix to this report.) This undoubtedly captures only a fraction of overall
arrests. However, the dispersion of documented arrests across the state suggests that the
practice is widespread, a characterization also upheld in public statements by ICE authorities in
Washington.?® At the same time, reports suggest that courthouse arrests may be concentrated in
certain jurisdictions, especially Grant County, which accounts for almost a quarter of reported
courthouse atrests since 2016. The next most frequent locations are Adams and King counties.

courthouse are subsequently federally prosecuted, and even in cases where they are federally
prosecuted, many prosecution records, especially those from the Eastern district, do not specify the
location of arrest.

8 Concerned about this practice, a number of human rights organizations began compiling data reported
to them about courthouse arrests; the Washington Defender Association and the Washington lmmigrant
Solidarity Network shared internal records with us that included first-person accounts by those who
witnessed courthouse arrests as well as secondhand reports by family members or attorneys of those
detained. The arrests documented by these organizations likely represent only a smalf portion of those
taking place: many arrests are not withessed, in part because agents wear plainclothes and drive
unmarked vehicles, and of those that are, it is impossible to know how many witnesses have connections
to these organizations and choose to report what they saw. These accounts vary in detail and are not
always possible to corroborate using secondary sources. We have also corresponded with lawyers from
the Northwest kmmigrant Rights Project and other organizations about select cases invalving their clients.
9 Journalists from Crosscut, the Olympian, the Columbian, and other local media have reported on
courthause arrests. Where paossible, we have sought to confirm the accuracy of these accounts through
other sources.

20 See for example a May 2019 interview with |CE Seattle acting field director Bryan Wilcox by
conservative talk radio and podcast host Lars Larson.
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Il. Specific circumstances of arrests

As ICE’s own statements on this practice note, the concerns around courthouse arrests stem not
only from the fact that they are happening, but from the specific manner in which they occur. As
a result, we sought to examine who is being targeted, and how and where they are being identified
and apprehended. Here, too, obtaining across-the-board data is impossible without access fo
DHS records, yet our research permits a glimpse into the overall phenomenon through the
individual cases we have been able to document thus far.

Most eyewitness reports describe the presence of individuals in plainclothes later identified as
immigration enforcement observing hearings in the courtroom and/or surveilling court attendees
in waiting areas. To carry out the arrest, multiple agents, typically in plainclothes, surround the
targeted person, arresting them quickly and placing them in a vehicle which is usually described
as unmarked. A minority of accounts mention the use of force by arresting agents. Due to the use
of plainclothes and unmarked vehicles, it is often difficult for eyewitnesses to know whether ICE
or CBP is the agency performing the arrest. In multiple cases reported by lawyers and advocates,
the arresting agents reportedly refused to give their names or show warrants, even when asked
by the arrestee’s attorney. In some cases, agents briefly flashed agency badges.

Some eyewitness accounts describe chaotic, confusing scenes. For example, the partner of a
man arrested by ICE on June 20 outside the Thurston County Superior Courthouse described
troubling use of force by immigration enforcement agents in a statement provided by her lawyer
to The Olympian’s Sara Gentzler: “After the hearing, (name redacted) and | were walking just
outside of the courthouse back to the car when he was attacked and taken away right in front of
me by men in everyday clothes...| was scared. (Name redacted) had had a concussion a few
months earlier, and one of the men hit him hard in the back of the head.”

Similarly, in an account shared with UWCHR researchers by a legal advocate, a witness
described seeing multiple attempted arrests on September 26, 2019 at Grant County Courthouse
in Ephrata, Washington. He reported that he entered the main entrance of the courthouse at
approximately 9:55 a.m, noticing a light tan Tahoe was parked on the side of the court house with
a man waiting in the driver's seat. As he approached the front main entrance, he saw a young
latinx man in handcuffs being forcefully and quickly escorted, almost dragged, to the light tan
Tahoe by a man in plainclothes who put him in the back seat of the vehicle. When he emerged
from the courthouse later, the same ICE officer he had seen earlier was now chasing another
young latinx man around the grounds of the courthouse, with the Tahoe speeding around the
corner toward them, At least one person, the client of the legal advocate who shared this account,
was arrested by immigration authorities at the courthouse on that day.

As this account suggests, while some arrests take place in courthouses themselves, others occur
in parking lots or surrounding areas, or even while the targeted person is driving away from the
courthouse. Indeed, while ICE's policy statements refer only to “arrests in courthouses” or “at
courthouses,” this is far too limited a framing to capture the phenomenon itself or the concerns it
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generates: while arrests of those driving away from courthouses do not take place on courthouse
property, they are inextricably linked to the court because the person’s appearance in court is key
to their identification and subsequent apprehension. That identification can involve agents
matching the person to photographs they bring with them, or their witnessing the target identifying
themselves in proceedings before the court, as appears to be the case in the below excerpt from
an individual's 1-213, which, with permission, her attorney shared with UWCHR researchers.

Figure 1: I-213 form documenting arrest by CBP at Othello District Court

EHCOUNTER/RRREST
puring the commission of Lheir dubied. agents From the
Border Pabrol Stabion leaxned that i !
gthelic District Couxe in #riminul precoodings.

e wan positively identirfied iz ceurt.
Patrol. Agent Nunez, who uwpon the encountaey identifi
patrol Agent (BPA}. BRA Hune: asoked COESgmeralBmmigig
atated that she wae horn in copeEmemsms Herico. w3
immigration documente to vigit, work or reside in khe
ghae did nobt have any immigration decunancs ab all
oncered into the Unived Btotes illegelly im 1993,
arreated CORRIERMESREN Fovr heing illegally in he’ Od
gpokane Bordey Patxel Station for further intervia

IRENTTFICATION: i
SR 8 niographicel informat
r3/INEAT/IARTE dabobaped
Si_gi:lilt” (T B [

Consistent with ICE's stated policy, most courthouse arrests do appear to be of specifically
targeted individuals; we have received no information about “collateral arrests” of family or friends
who were also present at the time. {On the other hand, the below narrative from an |-44 form
released to UWCHR by CBP under FOIA suggests that agents may sometimes visit courthouses
opportunistically, to observe proceedings without advance planning.?")

21t may be relevant fo note that this document is from CBP, rather than ICE, and the agency may not
have had then (or have now) a policy requiring advance planning of courthouse operations as described
in ICE’s 2018 directive; it is unknown whether CBP issues its officers any policy guidelines regarding
cousthouse arresis.
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Figure 2: DHS I-44 form documenting courthouse surveillance and arrest by CBP,
January 18, 2017

U.S. Department of Hometand Security Continuation Page for Form T44

File Number Date
Event No: (b) (7)(E) o1/18/2017

Narrative Title: Report of Apprehension or Seizure

(5 (7))
(b) (6), (b) (N)(C)

Detective (6}, (b} (?}(C) ¥ were unable to locate and arres -{DHE}’ ® (7){'3),, decided to drive to

the [BDYEIE]J county CGourthouse to sit through court proceedings for some of our older cases.

Az we were driving north on (b) [GHOIO®). viack Mitsubishi passenger Jar {b} (6) (b) (7)(0)

{0) (6) {b) (T}C) and
petective UEEEBIGI® ontacted

and verified thatWhad two confirmed EIHEOIGI®]

(D) (6), (D) (/){C)

While the arrests in question do appear targeted, the individuals they seek do not always fit DHS'’
characterizations that they constitute public safety threats. Many arrestees were attending
proceedings relating to traffic matters, such as charges of operating a vehicle without a license or
trip permit violations. Even among those facing more serious charges, two arrests in Clark County
and one in Grant were of individuals with no prior convictions attending a pre-trial hearing, and
thus entitled under the U.S. Constitution to a presumption of innocence.

Many individuals had U.S. citizen children or spouses, some of whom accompanied them to court
and witnessed their arrest. in at least one case, the person arrested was raising her children as
a single parent following the prior deportation of a spouse. For example, a caller to the Washington
Immigrant Solidarity Network’s hotline reported that a woman was arrested on October 17, 2018
after attending court in Othello, Adams County, as a result of a traffic accident. She was the
primary caretaker of her five children, ranging in age from 10 months to ten years of age; the
children’s father had been deported to Mexico a year before. '
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[ll. Human rights concerns.

Many justice practitioners object to federal immigration agents conducting civil enforcement
activities in courthouses on the grounds that such practices produce a “chilling effect” that
discourages immigrant communities from accessing justice. There are some particular rights
concerns that emerge as a result of courthouse enforcement, and some empirical evidence—
from Washington state as well as nationally—that suggests these concerns may be well-founded.

Access to justice and due process

Where individuals fear apprehension in court on immigration charges, they may be deterred from
participating in the legal process, even to defend their own rights in cases where they are accused
of crimes. This presents a threat to due process rights, which under the U.S. Constitution should
apply to all people, regardless of nationality.

The aforementioned cases of individuals detained at pre-trial hearings paint this diltemma in
particularly stark relief. These people appeared in court in an attempt to defend themselves
against charges brought against them, but were arrested by ICE/CBP before they were able to
do so. Immigration detention often interrupts access to defense attorneys and may block
defendants’ ability to appear in subsequent proceedings to defend themselves.

Fearing such consequences, those vulnerable to deportation may choose not to appear in court
at all, even where this creates cascading adverse consequences for them. Indeed, courthouse
enforcement can contribute to the further criminalization of immigrants by creating a disincentive
for them to comply with legal requirements that they appear in court to pay fines or resolve other
matters. In some cases, these initial requirements stem from very minor violations, but
immigrants’ reticence to appear in court can frigger far more serious consequences.??

For example, Juan Rodriguez®® was convicted of unlawful entry in Arizona in 2013, but
subsequently returned to the U.S.. He was pulled over in Vancouver, Washington, in February
2017 because he was driving with a temporary trip permit displayed upside-down in the window
of a recently-purchased vehicle, and charged with Trip Permit Violation® in Clark County District
Court. Federal court documents show that ICE agents observed him at the Clark County
Courthouse on his scheduled hearing date, but he then left the court before the hearing began,
likely upon noticing their presence. The Clark County Sheriff subsequently issued a warrant for
Failure to Appear, and he was arrested and booked into jail. He was released, sentenced in Clark
County District Court to two days of partial confinement at the Mabry Work Program, administered
by the district court; on his final day of service, Mabry officials notified ICE, who arrived to

2 For example, failure to appear for court risks an additional criminal charge (and posstble conviction)
under RCW 9A.76.170’s Bail Jumping statute. In turn, such a conviction is most often classified as an
“aggravated fefony” under immigration law, almost always resulting in permanent banishment from the
U.S. See 8 USC 1101{a){43){Q) and (T).

23 To protect this individual's privacy, we refer to him here by a pseudonym.

# RCW 46.16A.320.6
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apprehend him. With only two misdemeanor convictions—for unlawful entry and Trip Permit
violation—he was federally prosecuted for illegal reentry and sentenced to serve two months and
one week in federal prison prior to his deportation.

Unequal protection

Numerous national studies have denounced the degree to which the perceived coliaboration in
immigration enforcement by government agencies charged with upholding public safety has led
to greater vulnerability in immigrant communities. For example, researchers in other states have
found a growing reluctance to call for emergency assistance,* to seek legal relief,*® and to bring
charges against abusers.”

Particular concerns arise around gender-based violence, since many such crimes are
systematically underreported by victims, even without the particular vulnerabiliies of
undocumented people. Advocates and law enforcement have noted a decline in reports of sexual
assault and domestic violence among latinx populations nationwide following the 2016
presidential election, including downturns as sharp as 40% in Houston and 10-25% in Los
Angeles, as reported by local police departments.?®

In May 2019, a coalition of national organizations working to end domestic violence, sexual
assault and human trafficking conducted a survey of advocates and attorneys to gauge the impact
of heightened immigration enforcement on their clients. Some sixty percent reported that survivors
of domestic violence and sexual assault were increasingly contacting them with concerns about
their fegal status; three out of every four advocates surveyed reported that “immigrant survivors
have concerns about going to court”, and 52% said that their clients had dropped civil or criminal
cases because of fear of immigration consequences. While these findings are national in scope,
Washington was among the states surveyed, and local findings conform to the trends identified
nationally.

In a July 2019 survey of approximately 100 domestic violence legal advocates in Washington
state conducted by the Washington State Coalition Against Domestic Violence (WSCADV),*

% See Tom K. Wong, Karina Shkiyan, Anna Isarena, and Stephanie Peng, "The Impact of Interior
Immigration Enforcement on the Day-to-Day Behaviors of Undocumented Immigrants”, April 3, 2019, U.S.
Immigration Policy Center. Wong et al surveyed a sample of undocumented immigrants and found that
respondents were less likely to report crimes they witnessed or were a victim of to police when told that
local law enforcement are working with ICE for federal immigration enforcement.

% See Catalina Amuedo-Dorantes and Esther Arenas-Arroyo, "Immigration Enforcement, Police Trust,
and Domestic Violence”, March 16, 2019. Amuedo-Dorantes and Arenas-Arroyo find that increased
immigration enforcement reduces rates of self-petitions for legal status by domestic violence survivors
under the Violence Against Women Act,

27 In a 2019 survey conducted by a coalition of seven national organizations, of more than 500 advocates
and atforneys working with immigrant survivors of domestic violence and sexual assault, three out of four
service providers reported that immigrant survivors had concerns about going to court. See a press
release and key findings from the survey.

# See https:/www.nytimes.com/2017/04/30/usfimmigrants-deportation-sexual-abuse.html

9 A copy of this survey, which has not been made public, was shared with UWCHR by WSCADV.
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97% of advocates reported that the immigrant survivars they work with are fearful of contacting
police to report domestic violence, with most reporting that their clients “worry ICEfimmigration
will get involved” or that they could risk losing their children, their abusive partner, or other family
members to deportation as a result of contacting the police. Additionally, 78% of advocates
reported to WSCADV that immigrant survivors have concerns about seeking civil protection
orders due to the possible presence of immigration authorities at the court. 83% of advocates
reported that immigrant survivors they worked with had dropped civil or criminal cases related to
abuse due to fear; the most common reason cited for this fear (73%) was concern about alerting
immigration authorities.

Similarly, in a national survey of judges, which included Washington state, a majority (54%) of
participants in 2017 reported that cases in their court were interrupted because immigrant victims
were afraid to come to court—up from 45% in 2016. And nationwide, the study found that the vast
majority (88-94%) of judges reported concerns about the impact of immigration enforcement on
access to justice for immigrant victims and witnesses.*

If anything, this suggests that courthouse arrests may have a negative impact on public safety—
and not only for immigrants. While fear of deportation is concentrated among immigrant
communities, when survivors of crime are afraid to report incidents or press charges against their
abusers, the effects radiate outwards and affect all Washingtonians. Further, public safety also
relies on the integrity and credibility of the justice system as a forum to prosecute and defend
against alleged criminal offenses. Everyone’s safety depends upon ensuring equal protection to
all those who suffer violence.

30 Rafaela Rodrigues, Amanda Couture-Carron, and Nawal H. Ammar. Promoting access to justice for
immigrant crime viclims and children. hitps:/iwww.ncjfcj.org/sites/default/files/cpo_guide.pdf
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V. Collaboration by local officials

It is legally challenging for state and local authorities to prevent federal law enforcement agencies
from operating in public places, including courthouses. However, they can more readily curtail the
extent to which state or local institutions collaborate in immigration enforcement involving the
courts. Concerned by the aforementioned indications that courthouse arrests imperil access to
justice, a number of states have undertaken efforts to do this.

Different states have adopted different approaches. For example, in October 2018, California’s
Attorney General, responding to a mandate from the California State Legislature, developed
quidelines for state superior_courts with the goal of limiting involvement in immigration
enforcement. In New York, the Office of Court Administration issued a court rule in April 2019 that
prohibits ICE from arresting immigrants inside courthouses without a judicial warrant or order, and
the New York’s state legislature considered the Protect our Courts Act, developed by the
Immigrant Defense Project as model legislation to regulate enforcement activity at courthouses.
In May 2019, New Jersey’s Chief Justice issued a directive restricting collection of data regarding
immigration status by courts, and setting standards for court employees, including court security,
reqarding interactions with immigration agents. And most notably, in Massachusetts a group of
prosecutors and public defenders sued the federal government over courthouse arrests, resulting
in a June 2019 preliminary injunction blocking civil immigration artests of people going to,
attending, or leaving Massachusetts state courthouses.

In Washington, too, state and local authorities have made numerous efforts to ensure the rights
of immigrant communities, even in cases where federal agencies may violate them. Numerous
jurisdictions have adopted practices to limit collaboration with federal immigration enforcement.
In 2019, the Washington state legislature passed the Keep Washington Working Act (SB 5497)
to extend some of these protections statewide. In light of this, we took a closer look at three
counties where advocates expressed particular concern regarding courthouse arrests—Adams,
Clark, and Grant—to gauge the extent of local collaboration with immigration enforcement
involving courthouses, and the likelihood that Keep Washington Working will address the problem.

We found evidence of varying degrees of assistance provided by local authorities in courthouse
immigration arrests by ICE/CBP. in some counties—Clark, for example—court dockets are
publicly accessible online, enabling their use for immigration enforcement without direct contact
with local government employees. In others, we found evidence of more active collaboration,
including: formal agreements to share court dockets; sharing of information about defendants,
including court dates, at the request of immigration officers; and proactive flagging of specific
defendants for review by immigration enforcement.
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Agreements to share court dockets for day-to-day review

In Grant County, formal agreements appear to exist between county officials and CBP, whereby
the former share daily court dockets with immigration authorities to facilitate courthouse arrests,
This appeared to result form a January 24, 2018 meeting between Grant County Prosecutor Garth
Dano and CBP agent Thomas D. Watts. Following the meeting, Dano wrote to Watts, “Tom, it
was great meeting you and the fellas today. [...] Look forward to your help here in Grant county,”
to which Watts replied, “It was great meeting you today as well. | look forward to working together
in a mutually beneficial relationship.” (See Appendix li, Record 1 below.)

In an exchange of emails following this meeting, Watts sent Grant County employees the email
addresses of several CBP officers who he says “will be heavily involved in the day to day docket
review.” (See Appendix Il, Record 2 below.) Indeed, records released to UWCHR show that
employees of the Grant County Prosecuting Attorney's office began to forward calendars for
upcoming dockets at the Moses Lake and Ephrata courthouses to the CBP agents the next day,
January 25, 2018,

In subsequent weeks, CBP agent Watts sent updates regarding courthouse arrests to employees
of the Grant County Prosecuting Attorney’s office; for example, on February 14, 2018, Watts wrote
to Deputy Prosecuting Attorney Chad A. Jenks, “Just wanted you to know we have picked up
three already this week. This program is a success, | feel. In addition, we've developed several
targets off criminal aliens that have skipped their court dates. We'll get them as well. :)" When
Jenks copied his supervisor Garth Dano on his response to Watts, Dano chimed in, “Great news
Tom -garth.” Later, on February 23, 2018, Watts replied to an emailed court docket with another
update: "By the way, we picked up three more yesterday morning. it's been fun. :)" (see Appendix
[, Records 3-4 and 5, below).

These practices are not limited to Grant County, however. In Adams County, correspondence
obtained through public records requests suggests that the Adams County Prosecuting Attorney’s
office also routinely sent court dockets to a list of CBP officers (see Appendix I, Record 6 below).*

Sharing information about specific individuals

The Grant County Sheriff's Office and the Grant County Prosecuting Attorney’s office also sent
emails directly to [CE Deportation Officer (DO} Jaimie Waite regarding specific individuals’ court
dates, including details about their cases (see Appendix Il, Record 7 below). In some cases, this
information was shared following specific requests hy DO Waite, or in regards to defendants
whose immigration status was a relevant factor in their prosecution, such as “Alien in Possession
of a Firearm” cases. But in others, employees of the Grant County Prosecutor's office proactively

3 We note that the earliest reported courthouse arrests by ICE/CBP in Grant County included in the
Appendix to this report occurred in February 2018,

32 A public records request for email correspondence between employees of the Adams County Sheriff's
Office and ICE/CBP officials from November 1, 2017 to April 29, 2019, submitted by UWCHR in April
2019, remains pending as of the date of this preliminary report.
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reached out to DO Waite to send him information about defendants, including where the
defendant’s immigration status was not pertinent to the charges in question. Given that all of the
defendants whose information was shared with DO Waite have Latinx surnames, and that some
were US citizens with latinx surnames (see Appendix Il, Record 8), these communications raise
concerns about possible ethnic profiling.

Confirming whether this information-sharing led to actual arrests is impossible without accessing
ICE/CBP’s own records. In at least one case, an individual whose court date was proactively
shared with DO Waite by a Grant County Prosecutor’s office employee in December 2017 was
shortly thereafter booked into Yakima County jail as an immigration detainee under the jail's
intergovernmental service agreement with ICE. But Yakima County Jail records do not specify the
location of his arrest; if he were arrested at a Grant County courthouse, only ICE records would
contain this information. UWCHR is currently in litigation with ICE for access to such records.

In at least one case—the aforementioned one of Juan Rodriguez, federal court records show that
officials from Mabry Work Crew, a court-operated work program in Clark County, notified ICE that
Mr. Rodriguez was completing his scheduled service, and they showed up and arrested him in
the lobby of the Mabry facility.

In recognition of the detrimental consequences of the active involvement of local law enforcement
in federal immigration enforcement, the legislature included significant prohibitions on such
collaboration in the Keep Washington Working Act. While numerous Washington counties had
already adopted many of these prohibitions, for others, implementation of this new law will
necessitate significant changes to policy and internal culture. The new law became effective on
May 21, 2019 and requires the Attorney General to publish model policies to implement its
provisions within 12 months. Local law enforcement agencies will be required to adopt these
policies or provide the Attorney General with their alternative policies for complying with the law.

Yet initial monitoring and enforcement of this new law is likely to be a challenge, since as the
following example suggests, much of this communication between ICE and local law enforcement
and prosecutors takes place behind the scenes. Community members, advocacy organizations
and state and local governments are already engaged in promoting interim policies for local law
enforcement agencies to implement Keep Washington Working's provisions. Once the Attorney
General's policies are released, jurisdictions that fail to implement effective policies and who
continue to coliaborate with ICE and CBP’s immigration enforcement actions will face an
increased risk of legal action and liability.

Keep Washington Working does not expressly limit collaboration between prosecutors and
immigration authorities® of the sort happening in Grant County, although such collaboration does
undermine the intent of the legislature and the Governor in making the Keep Washington Working
Act the law in Washington State, and it can be argued that the law’s pravisions implicitly include

¥ In Massachusetts, prosecutors and public defenders joined together to contest ICE's arrest of
immigrants in courthouses, but in Washington, at least some prosecutors have been directly supportive of
such practices.
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prosecutorial conduct, As such, the law’'s passage may have a limited impact on curtailing current
practices in this regard. Whether it will be an effective tool to limit prosecutor engagement with
ICE and CBP, or whether other means will be hecessary to do so, remains an open question.

Additionally, ICE's stated policy of "coordinating with courthouse security” and conducting civil
immigration arrests in non-public areas of courthouses raises questions about the extent to which
the federal immigration enforcement is commandeering resources provided through local
government in apparent contravention of Washington’s new law. Again, documenting such
practices is difficult, since only ICE/CBP have access to records of these arrests. But some
measures can be taken to, at minimum, instruct security officers on the appropriate boundaries
of their interaction with federal agents. UWCHR's preliminary research has found that contracts
for courthouse security do not currently offer any guidelines for how to interact with immigration
enforcement.

Lastly, in many cases the collaboration of local government with immigration enforcement is
passive rather than active. Digital tools made available by many local governments may facilitate
ICE/CBP’s identification of apprehension opportunities in courthouses. These inciude the online
posting of daily court dockets, such as in the case of Clark County Superior Court and Clark
County District Court; public jail rosters; and the sharing of information to federal databases which
can be accessed for civil immigration enforcement.®® The availability of these digital tools is
uneven across the state; in light of the deleterious effects of courthouse arrests, guidelines for
their appropriate use could be helpful.

3 See for example Grant County's security service agreement with a private security contractor,
3 For this reason, some other jurisdictions like King County Sheriff's Office have decided to suspend

information-sharing with federal databases.
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Conclusion

Our research shows that ICE's justification of courthouse arrests do not hold up to scrutiny based
on what we know about the practice in Washington state.

First of all, as noted above, ICE c¢laims that courthouse arrests are necessary public safety
measures, both because the arrests target individuals who represent a threat to public security,
and because now that fewer jails are collaborating with ICE detainers, courthouses present a
weapons-free zone where arrests can be conducted more safely than at large in the community.
Our research shows this reasoning is flawed on both counts. Many of the individuals apprehended
at courthouses in Washington state had no prior criminal convictions, and/or were appearing in
court on nonviolent charges, including, frequently, traffic offenses; their designation as public
safety risks is questionable. Furthermore, many of these individuals were apprehended outside
the courthouse itself, where their access to weapons would not be restricted anyway. And lastly,
the counties where courthouse arrests are reportedly most frequent are precisely those where
current local authorities collaborate most with federal immigration enforcement®. Far from being
arespaonse to the limitations imposed by so-called “sanctuary” provisions, and a necessary means
to protect officers and the public from dangerous individuals, courthouse arrests appear to be
taking place because they are convenient for ICE and CBP: when it's publicly known where and
when immigrants attending to matters of justice will appear, apprehending them in those places
is easy and efficient.

Second, ICE acknowledges that courthouse arrests can generate alarm; its policy memo suggests
that agents should refrain from conducting courthouse arrests in public view, and presumably, the
use of plainclothes agents and unmarked vehicles is intended fo render these operations less
visible, But far from increasing safety, secret-police-like practices raise a host of deepiy troubling
issues and render us all more vuinerable. If anything, secrecy surrounding courthouse arrests
may augment their corrosive impact on immigrants’ trust in the judicial system.

ICE's assertion that cancealing itself—the agency calls it “operating discreetly”—will avoid sowing
fear is fundamentally wrongheaded. As the aforementioned studies show, alarm is already
widespread among the immigrant community, for whom widely-reported courthouse arrests
generate waves of fear registered throughout the nation. What's more, recent arrests in
Washington state-—such as the June 20, 2019 incident in which plainciothes agents wrestled a
man to the ground outside a courthouse in Thurston County, described by Judge Buckely
described as "having all the lookings of a kidnapping”—call into question what exactly ICE means
by “discreet”.

Lastly, by making accountability near impossible, secrecy facilitates abuse. In several of the
accounts we reviewed, indications of potential misconduct arise, including ICE/CBP officers

% We refer here to practices like complying with ICE/CBP detainer requests, allowing ICE/CBP agents to
interview inmates in local jails without a lawyer present, and notifying ICE/CBP of the date and time an
inmate will be released. All of these forms of collaboration are prohibifed under Keep Washington
Working, and will therefore cease as the law is implemented.
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reportedly refusing to identify themselves; declining to present warrants; and eavesdropping on
conversations between attorneys and their clients to discern a target’s place of birth. ICE and
CBP’s failures to respond to lawfully submitted requests for documentation about known arrests
show that this aversion to transparency is not the result of misdeeds by individual agents who
defy scrutiny, but characteristic of the institution as a whole.

In this climate, it is not entirely surprising that accessing the courts has become an increasingly
tenuous proposition among immigrant communities in our state. Community advocates and
lawyers report that immigrants increasingly avoid going to court, frequently compromising their
own safety, as well as their ability to participate in their own defense against criminal charges, in
order to avoid the possibility of deportation. This undermines the fundamental mission of
Washington Courts, which is to ensure access to justice for all. It also threatens trust in other
public institutions essential to the rule of law, undermining the security of all Washington residents.
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Appendix |: Reports of courthouse arrests by
ICE/CBF’ in Washmgton state

Case # Date37 Clty County Source®

Adams1 7/13/2018/Othellc |Adams County ~ |WAISN

Adams2 | 10M7/2018/Othelio IAdams County  {WAISN
Adams3 | 11/10/2018 Othello  AdamsCounty  |WAISN

Adams 4 © 1/22/2019|Not specified  |Adams County ~ |WAISN

Adams5 | 'é/'é/éddg Notspecmedm Adams County  |WAISN
Ao o ol
Adams7 | 2/242019|Ritzville  AdamsCounty  |WAISN
Benton 1 4/29/2019|Kennewick  |Benton County (WAISN

Clark1 | 4/27/2017|Vancouver C'la'rk'co'unt'y \WDA, Media (Columbian)
Clark2 10/1/2017] Notspecmed'  |Clark G County wbA
Clark 3 ”'”1/24/2018 Vancouver  |Clark County NWIRP

Clark 4 ” 5/8/2018 Vancouver  |Clark County Court records

Clark5 | 4/7/2019 Vancouver  |Clark County Public records

Clark 6 ""Not specrfred Notspecrﬁed | Clér'k'c'ou'ht'y' WDA

Cowlitz1 | 3/1/2019 Kelso  |CowlitzC County lwpA

Frankiin 1  3/11/2019Pasco  iFranklin County  |WAISN

Franklm 2 I 4/1/2019, Not specified  |Franklin County \WAISN

§Grant 1 2/6/2018| Not spec:ﬂed EGrant County %WDA

§Gran’£2m . 212212018 Not specified | Grant County 'WDA

Grant 3 372018 Moses Lake ;Grant County WDA

Grant 4 | 3127/2018| Not specified Grant County WDA

Grant 5 : Early 2019 Ephrata ‘Grant County NWIRP Media (Crosscut)
Gra.ntﬁu N 3/18/2019 Ephrata f'érant County' - WDA Media (Crosscut) .
Grant7 | 7/11/2019/Ephrata jGrant County NWIRP

37 |n some cases, the date included here is the date that the incident was reported, not the date of the
arrest itself. In addition to the likelihood of other, unreported cases, it is possible that some cases
represented here may be duplicated.

3% Cases sourced to the Washington Immigrant Solidarity Network (WAISN) include incidents reported via
the network’s rapid response hotline as well as arrests witnessed by WAISN volunteers; cases sourced to
the Washington Defenders Association {(WDA) were reported in response to a survey of public defenders
and other attorneys who witnessed or received reports of courthouse arrests of their clients or other
individuals; cases sourced to Northwest Immigrant Rights Project (NWIRP) and the ACLU of Washington
include individuals represented by these organizations.
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Appendix ll: Selected public records detailing local
collaboration with ICE/CBP courthouse arrests

Record 1: Email correspondence between Garth Dano {(Grant County Prosecuting
Attorney) and Thomas D. Watts {(CBP), January 24, 2018

From: WATTS, THOMAS D [mallto:: “@chp.dhs.gov]
Sent: Wednesday, January 24, 2018 4:28 PM

To: Garth Dano

Ce: Kevin 1. McCrae; Kaye Burns; Chad A, Jenks; Afan White

Subject: RE: (No Subject)

It was great meeting you today as well, [ look forward to working together in a mutually beneficial relationship.

You can reach out to me directly or to

{tdchp.dhs.gov
“:{ebp.dhs.gov

if I can't provide immediate assistance,

Thanks again, Tom

From: Garth Dano

Sent: Wednesday, January 24, 2018 4:09:23 PM

To: WATTS, THOMAS D

Cc: Kevin 3. McCrae; Kaye Burns; Chad A. Jenks; Alan White

Subject:

Tom, it was great meating you and the fellas today. Could you all send me your phone and email info please. Look
forward to your help here in Grant county
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Record 2: Email correspondence between Kaye Burns (Grant County Prosecuting
Attorney’s Office) and Thomas D. Watts (CBP), January 24, 2018

From: WATTS, THOMAS D < “@cbp.dhs.gov>

Sent; Wednesday, January 24, 2018 4:48 PM

To: Kaye Burns; Garth Dang

Co Kevin J, McCrag; Chad A, Jenks; Alan White; ABBINK, BRIAN W, WEBB, MARC D
Subject: RE: {No Subject)

My apologies. You can use either email address for me. They both get to me. :)

As far as who to add to the distribution list, I would choose different names other than Agents Gareia and Clift,

Please use the following addresses:

“@chp.dhs.gov

@r;@cbp.dhs. gov
ST (@cbp.dhs.gov
They will be heavily involved in the day to day docket review,

Thanks,
Tom

Fram: Kaye Burns

Sent: Wednasday, January 24, 2018 4:37:52 PM
To: WATTS, THOMAS D; Garth Dano

Cc: Kevin J. McCrae; Chad A, Jenks; Alan White
Subject: RE: {No Subject)

Mr. Watts— | noticed your e-mall address is different than the one | was provided [ iii@dhs.gov). Could you
please verify it for me so that | can forward our daily Hist to you? Also, do you wish the list to also be sent to the other
two individuals you mentioned? Thank you.

Kaye Burns

Administrative Assistant

Grant County Prosecutor’s Office
PO Box 37

Ephrata WA 98823

g-mail ~ {Aerantcountywa. gov
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Records 3-4: Email correspondence between Thomas D. Watts (CBP), Garth Dano (Grant
County Prosecuting Attorney), and Chad A. Jenks (Grant County Deputy Prosecuting
Attorney), February 14, 2018

From: WATTS, THOMAS D < i i i@cbp.dhs.govs
Sent: Wednesday, February 14, 2018 2:29 PM

To: Chad A. Jenks

Subject: RE: 2.20 ML and 30t Calendars

Just wanted you to know we have picked up three already this week. This program Is a success, | feel. In addition, we've
developed several targets off criminal aliens that have skipped their court dates. We'll get them as well. ©

Thanks again,

Tom

From: Garth Dano < i@grantcountywa.govs
Sent: Wednesday, February 14, 2018 4:13 PM
To: Chad A. tenks; WATTS, THOMAS D
Subject: RE: 2.20 ML and 301 Calendars

Great news Tom -garth

From: Chad A. Jenks

Sent: Wednesday, February 14, 2018 2:31 PM
To: WATTS, THOMAS D

Cc: Garth Dano

Subject: RE; 2.20 ML and 301 Calendars

Thanks Tom. Glad to hear that the laws are being enforced.

Chad A. Jenks

Depury Prosecuting Attorney
District/Juvenile Division Supervisor

Grant County Prosecuting Attorney’s Office
PO Box 37

Ephrata, WA 8823

Phone: ;o
Faxa i

grantcountywa.gov
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Record 5: Email correspondence between Thomas D. Watts (CBP) and Chad A. Jenks
(Grant County Deputy Prosecuting Attorney), February 23, 2018

From: WATTS, THOMAS D < S @cbp.dhs.gov>
Sent: Friday, February 23, 2018 10:03 AM

To; Chad A, Jenks

Subject: RE: Calendar for 3.01.2018 RM 301

No problem. By the way, we picked up three more yesterday morning. It's been fun. ©

From: Chad A. Jenks fmaifto “Bgrantcountywa.gov]
Sent: Friday, February 23, 2018 9:52 AM
To: ABBINK, BRIAN W < @cbp.dhs.gov>; WEBB, MARC D < iiiiuiing
THOMAS D <iiii ¢ @cbp.dhs.gov>

Subject: FW: Calendar for 3.01.2018 RM 301

Z@cbp.dhs.pov>; WATTS,

Sorry, was gone the last few days on vacation. Sending you some dockets.

Chad A. Jenks

Deputy Prosecuting Attorney
District/Juvenile Division Supervisor

Grant County Prosecuting Attorney’s Office

From: KOLER, LOUIS V < chp.dhs.gov>
Sent: Wednesday, Aprit 10, 2019 12:01 PM

Ta: Helen Kenyon <: ‘@co.adams.wa, us>

Subject: Contacts

Helen,

These are the current email addresses that we would like the dockets sent to. There will be a name change or two every
3-6 months as Agents switch responsibiiities.
Thank you, we appreciate your assistance.

@chp.dhs.aov
@CBP.DHS.GOV
2@cbp,dhs.poy
@chp.dhs.gov
@CBP.DHS.GOV
@CBP.DHS.GOV

Louis Koler
U.S. Border Patrol Agent
Spokane Border Patrol Station

10710 Newport Hwy, Spokane, WA 99218
{509):
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Record 6: Email from Louis V. Koler (CBP) to Helen Kenyon (Adams County Prosecuting

Attorney’s Office), April 10, 2019

From: KOLER, LOUIS V < i i@chp.dhs.govs
Sent: Wednpesday, April 10, 2019 12:01 PM

To: Helen Kenyon < @co.adams.wa,us>
Subject: Contacts

Helen,

These are the current email addresses that we would like the dockets sent to. There will be a name change or two every
3-6 months as Agents switch responsibilities.
Thank you, we appreciate your assistance,

@chp.dhs.gov
@CBP.DHS.GOV
@chp.dhs.gov
@cbp.dhs.gov
@ .DHS.GOV
@CBP.DHS.GOV

touis Koler
LS. Border Patrol Agent

Spokane Border Patrol Station
rt_Hwy, Spokane, WA 99218
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Record 7: Email from Janet Millard (Grant County Prosecuting Attorney’s Office) in reply
to Jaimie A. Waite (Deportation Officer, ICE), June 18, 2018

From: : ;:;Ej@grantcountywa.gow
Sent: Monday, June 18, 20118 4:22 PM

To: Waite, Jaimie A

Subject: RE: & Gee

Arralgnment 7/2/18

From: Waite, Jaimie A fmailtos g iv@i
Sent: Monday, {une 18, 2018 2:13 PM

To: Janet Millard < !
Subject:i

Can you tell me this fellows case number and next court date?

Thanks.

{FBIK

Jaimie Waite
Deportation Officer

301 Yakima Street~G28
Wenatchee, WA 98801
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Record 8: Email from Jaimie A. Waite {Deportation Officer, ICE) in reply to ingquiry from
Alan White (Grant County Chief Deputy Prosecutor), September 11, 2018

From: Waite, Jaimie A < “@ice.dhs.gov>
Sent: Tuesday, September 11, 2018 3:25 PM
To: Alan Whlt

Subject: RE: =

He Is a US Citizen. 1don’t pick on US Citizens,

Thank you.

From: Alan White [mailto:i: i @grantcountywa.gov]
Sent: Tuesday, September 11, 2018 2:03 PM

To: Walte, J lmre A < @ice.dhs.gov>
Subject: = & h

Are you working on this gentleman?
Would your agency be following this case?

Has no FBI number, hut a S5N,
He appeared to be employed, we do not have any prior record or DOL records on him

Alan White
Chief Deputy Prosecutor
Grant County Prosecutor Office

Record 9: Email from Sgt. Greg Knutson (Grant County Sheriff’s Office) to Jaimie A.
Waite (Deportation Officer, ICE), October 11, 2017

From: Greg Knutson <4 i@grantcountywa.gov>
Seat: Wednesday, October 11, 2017 5:37 PM

To: Waite, Jaimie A

Subject: have one

Yo Homie, call me tomorrow mornmg at 2487. Just booked a guy W|th a pr|or deportatlon for assault 4 dv. Should go to
court aroumf 1030 2, Using an alias of Sz, . DOB:" :

FBEH =, SID Hee
Sgt. Greg Knutson, 19
Grant County Sheriff's Office
Gang Unit/Firearms [nstr.
P.O. Box 37

Ephrata, Wa 98823

@gmntcoutywa.gov
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Attachment 3

PROPOSED AMENDMENT LANGUAGE TO COURT RULE PROHIBITING CIVIL ARRESTS

C.

1. No person shall be subject to civil arrest without a judicial arrest warrant or judicial order for
arrest while the person is inside a court of law of this state in connection with a judicial
proceeding or other business with the court.

2. No person shall be subject to civil arrest without a judicial arrest warrant or judicial order for
arrest while the traveling to a court of law of this state for the purpose of participating in any
judicial proceeding, accessing services or conducting other business with the court, or while
traveling to return home or to employment after participating in any judicial proceeding,
accessing services or conducting business with the court. Participating in a judicial proceeding
includes, but is not limited to, participating as a party, witness, interpreter, attorney or lay
advocate. Business with the court and accessing court services includes, but is not limited to,

doing business with, responding to, or seeking information, licensing, certification, notarization,

or other services, from the office of the court clerk, financial/collections clerk, judicial

administrator, courthouse facilitator, family law facilitator, court interpreter, and other court and

clerk employees.

3. Washington courts may issue writs or other court orders necessary to enforce this court rule.

Unless otherwise ordered, the civil arrest prohibition extends to within one mile of a court of law.
In an individual case, the court may issue a writ or other order setting forth conditions to address

circumstances specific to an individual or other relevant entity.

For purposes of this rule:

“Court of law” means any building or space occupied or used by a court of this state and adjacent
property, including but not limited to adjacent sidewalks, all parking areas, grassy areas, plazas,
court-related offices, commercial spaces within buildings or spaces occupied or used by a court of
this state, and entrances to and exits from said buildings or spaces.

“Court Order” and “Judicial Warrant” include only those warrants and orders signed by a judge or
magistrate authorized under Article 111 of the United States Constitution or Article IV of the
Washington Constitution or otherwise authorized under the Revised Code of Washington. Such

warrants and orders do not include civil immigration warrants or other administrative orders, warrants
or subpoenas that are not signed by a judge or magistrate as defined in this section. Civil immigration

warrant means any warrant for a violation of federal civil immigration law issued by a federal

immigration authority and includes, but is not limited to, administrative warrants issued on forms |-

200 or 1-203, or their successors, and civil immigration warrants entered in the national crime
information center database.

“Subject To Civil Arrest” includes, but is not limited to, stopping, detaining, holding, questioning,

interrogating, arresting or delaying individuals by state or federal law enforcement officials or agents

acting in their official capacity.
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Attachment 4

Proposed Amendment to
COMMENT ON RULES OF PROFESSIONAL CONDUCT (RPC)
Comment to Rule 4.4 — RESPECT FOR RIGHTS OF THIRD PERSON

A. Names of Proponents:
American Civil Liberties Union of Washington (ACLU-WA), Washington Defender
Association, Northwest Justice Project, Northwest Immigrant Rights Project, Washington
Immigrant Solidarity Network, Columbia Legal Services, Central Washington Justice For
Our Neighbors, Asian Pacific Islander Institute on Gender-Based Violence, Washington State
Coalition Against Domestic Violence, Washington Coalition of Sexual Assault Programs,
Colectiva Legal del Pueblo

B. Spokesperson: Enoka Herat, Attorney
American Civil Liberties Union of Washington
901 Fifth Avenue, Suite 630
Seattle, WA 98164
Tel: (206) 624-2184 Email: eherat@aclu-wa.org

C. Purpose:
Since Comment (4) to Rule of Professional Conduct (RPC) 4.4 was originally adopted in

2013, the landscape of immigration enforcement has drastically changed. A technical
amendment to the comment is needed to clarify that the protections extend to the use of civil
immigration enforcement as a weapon against immigrant parties and witnesses across
Washington. The changes to the comment would prevent all lawyers in Washington from
reporting individuals to immigration authorities in both civil and criminal cases and help to
ensure that all lawyers are upholding their duty to facilitate access to justice. The proposed
changes also provide exceptions for state and federal law, and for lawyers employed by
federal immigration authorities.

These clarifications to the existing comment are proposed to prevent warrantless civil arrests
being conducted in and around Washington courthouses by federal immigration enforcement
agents. Cooperation with federal immigration enforcement agencies to facilitate these arrests
transforms state courthouses into a staging ground for immigration detention and deportation,
and makes the courthouse a frightening and unwelcoming place for immigrants and their
families. The Washington State Bar Association (WSBA) Board of Governors unanimously
approved sending a letter to the Department of Homeland Security recognizing that the
“situation leads to access to justice impediments and risks less safe communities.”! Chief
Justice Fairhurst has sent similar letters to ICE and Customs and Border Protection (CBP)
asserting that these arrests “impede the fundamental mission of our courts, which is to ensure

! See attached letter from WSBA BOG to ICE.
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due process and access to justice for everyone, regardless of their immigration status.”™
Unfortunately, as reflected in the current Comment [4], lawyers have used immigration
enforcement as a strategic tactic knowing that ICE and CBP have in recent months increased
their presence at courthouses.’

Immigration enforcement actions have occurred at courthouses throughout Washington, in at
least 16 different counties.* ICE and CBP primarily target people of color, predominantly
Latinx Spanish speakers. Targeted people are stopped, questioned and/or apprehended as
they seek to enter, are inside, or are leaving a Washington courthouse. As a result,
noncitizens, including immigrants with lawful status, and their families and communities are
afraid to engage with our state’s justice system. Defendants fear showing up for court dates
to answer and defend against criminal charges. They must choose risking additional charges
for failing to appear or being arrested, detained and possibly deported by immigration
enforcement officers. These circumstances compromise defense attorneys’ capacity and
obligations to defend clients, and prosecutors are impeded in their duties to pursue justice for
alleged criminal violations. Similarly, victims of crime, including domestic violence are
afraid to seek judicial protections for fear being separated from their children or otherwise
having to defend themselves against possible deportation. -

Our Supreme Court Chief Justice, WSBA, and prosecutors around the country — including
in California, Colorado, Massachusetts, and New York — have publicly condemned
immigration enforcement actions in courthouses because of the chilling effect on immigrants.
However, as the University of Washington’s Center for Human Rights has recently reported,
some prosecutors in Washington have proactively shared information and reported people to
ICE.* Many prosecutors know first-hand that the specter of county involvement in ICE
arrests harms public trust in law enforcement, making people less likely to come forward as
crime witnesses or to seek protection because they fear doing so will lead ICE agents to
detain and deport them or their family members. As a letter sent by California prosecutors to
ICE noted, “[n]Jo one should fear that their immigration status prevents them from seeking
justice, whether as a crime victim or otherwise.”®

The proposed amendment seeks to clarify that all lawyers in Washington are prohibited from
sharing someone’s personal information in order to facilitate immigration arrests as doing so
burdens community members’ access to courts. In Washington State, law enforcement 1s
already prohibited from sharing nonpublic, personal information with immigration

? See supplemental materials at 2 and 3.

3 Lilly Fowler, More Immigrants Report Arrests at WA Courthouses, Despite Qutery,

https://crosscut, com/2019/04/more-immigrants-report-arrests-wa-courthouses-despite-outery, (last accessed on
9/26/19).

4 See attached report, University of Washington Center for Human Rights, Justice Compromised, Immigration
arrests at Washington state courthouses (Oct. 2019).

3 See Id.

6 Letter to Attorney General Jeff Sessions from California Prosecutors,
hteps://fairandjustprosecution.org/wpcontent/uploads/2017/09/Letter-to-AG-Sessions-from-California-
Prosecutors.pdf (April 2017).
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authorities,” as are state agencies.® Extending these prohibitions to all lawyers promotes
fairness, public safety, and access to justice for all Washingtonians.’

It is a fundamental right of all Washington residents to access our courts. Const. art. 1, § 10.
Justice system stakeholders must take all possible steps to ensure Washington courts are
open, neutral and accessible to the public, free of restrictions that would otherwise impede
the proper administration of justice. The technical amendment comment to RPC 4.4 furthers
the intent of the current comment and reflects the need to ensure that all lawyers, including
prosecutors, are not contributing to immigration arrests which actively undermine access to
justice. Accordingly, it is appropriate and necessary that the proposed technical amendment
to the comment to RPC 4.4 is adopted.

D. Hearing:
The proponents do not believe a public hearing is needed.

E. Expedited Consideration:

The proponents believe exceptional circumstances justify expedited consideration of the
suggested technical amendment to the comment to RPC 4.4 and request that the Rules
Committee proceed to a 30 day comment period. If the Rules Committee deems it necessary to
direct the proposed commentary to the WSBA’s Professional Ethics Committee for review, we
request that the committee ask that the review be expedited and seek a response within a
timeframe time that circumstances warrant.

F. Supporting Materials:

1. Immigration Enforcement at Washington State Courthouses, Washington Immigrant
Solidarity Network, August 29, 2019.

2. Letter From Chief Justice Mary Fairhurst to Commissioner Kevin McAleenan, US
Customs and Border Protection, April 15, 2019,

3. Letter from Chief Justice Mary Fairhurst to Secretary John Kelly, US Department of
Homeland Security, March 15, 2017.

4. Letter from Robin L. Haynes, Washington State Board of Governors to Secretary
John Kelly, US Department of Homeland Security, June 1, 2017.

5. Justice Compromised: Immigration Arrests At Washington State Courthouses,
University of Washington Center For Human Rights, October 1, 2019.

7 See SB 5497 (2019-20), Section 6(5),

hitp:/lawfilesext.leg. wa.gov/biennium/201920/Pdf/Bills/Senate?s20Passed%20Legislature/5497-S2.PL.pdf.

% See Executive Order 17-01, hitps://www.governor.wa.gov/sites/default/files/exe order/fec 17-01.pdf (February
2017).

9 Additionally, an update to the comment was necessary to recognize prosecutors’ obligations under state and federal
law, as well as to protect lawyers employed by federal immigration agencies.
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SUGGESTED RULE CHANGES
RULES OF PROFESSIONAL CONDUCT 4.4 COMMENT (4)

The duty imposed by paragraph (a) of this Rule includes a lawyer’s assertion or inquiry about
a[ny] third person's immigration status when the lawyer's purpose is to intimidate, coerce, or
obstruct that person from participating in a civil [or criminal] matter[, or otherwise assists with
civil immigration enforcement]. Issues involving immigration status carry a significant danger of
interfering with the proper functioning of the justice system. See Salas v. Hi-Tech Erectors, 168
Wn.2d 664, 230 P.3d 583 (2010). When a lawyer is representing a client in-a-etvil-matter,
[whether the client is the state or one of its political subdivisions, an organization, or an
individual,] a lawyer's communication to a party or a witness that the lawyer will report that
person to immigration authorities, or a lawyer's report of that person to immigration authorities,
furthers no substantial purpose of the etvil adjudicative [and violates this Rule].

A communication in violation of this Rule can also occur by an implied assertion that is the
equivalent of an express assertion prohibited by paragraph (a). [Sharing personal information
with federal immigration authorities, including but not limited to, home address, court hearing
dates, citizenship or immigration status, or place of birth, absent a court order, for the purpose of
facilitating civil immigration arrests is conduct that is in violation of this Rule.} See also Rules
[1.6(a) (prohibiting a lawyer from revealing information relating to the representation of a
client), }8.4(b) (prohibiting criminal acts that reflect adversely on a lawyer's honesty,
trustworthiness, or fitness as a lawyer in other respects), 8.4(d) (prohibiting conduct prejudicial
to the administration of justice), and 8.4(h) (prohibiting conduct that is prejudicial to the
administration of justice toward judges, lawyers, LLLTs, other parties, witnesses, jurors, or
court personnel or officers, that a reasonable person would interpret as manifesting prejudice or
bias on the basis of sex, race, age, creed, religion, color, national origin,[immigration status,]
disability, sexual orientation, or marital status).

[ Government officials may provide federal immigration authorities with information relating to
any person involved in matters before a court only pursuant to RCW 7.98, or upon request and in
the same manner and to the same extent as such information is lawfully made available to the
general public, or pursuant to a court order. Additionally, under 8 U.S.C. § 1373, government
officials are not prohibited from sending to or receiving from immigration authorities a person’s
immigration status or citizenship. Lawyers employed by federal immigration authorities engaged
in authorized activities within the scope of lawful duties shall not be deemed in violation of this
rule.]
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WASHINGTON IMMIGRANT Immigration Enforcement at
SOLIDARITY Woashington State Courthouses

&> NETWORK

1 Witsa®

San Juan« 9

Summary of Preliminary Data'
Key: Incidents of ICE or CBP activity in and around courthouses, as reported to the authors. Preliminary
data indicates that the highest level of activity Is concentrated in Grant, Adams and Clark counties.

Background on Immigration Enforcement Activities at Washington State Courthouses

Over the past two years, advocates and community members in Washington State and throughout the
country have seen a sharp increase in incidents in which federal immigration officials conduct arrests for
alleged civil immigration violations at state or local courthouses. While this tactic is not new, its use has
reached levels not seen prior to 2017, when the Trump Administration issued new enforcement policies.

In 2018, Immigration and Customs Enforcement (ICE} also issued a formal policy” in which it makes clear
that it plans to continue to conduct arrests at courthouses, which it has refused to designate as “sensitive
locations.” Agents with ICE and Customs and Border Protection (CBP) are now regularly conducting arrests
for alleged Immigration violations in and around numerous Washington courthouses, significantly
interfering with people’s ability to access justice in our courts.

Contrary to statements by some elected officials, these arrests are not limited to individuals who have
previously been deported or who have been convicted of felony offenses. Rather, it is now a reality in
many areas of our state that community members, many of whom have no or minor criminal history, who

May 8, 2019 (Updated August 28, 2019) 1
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need to attend state court proceedings or conduct business at the courthouse expect that they may be
guestioned or arrested by immigration officials as a consequence of seeking justice.
Typical arrests by ICE and CBP involve:

»

Targeting Latino community members based on appearance or use of Spanish language;

Targeting people with no prior departations or criminal history, or only pending charges or civil traffic
or vehicle infractions;

Surveillance of court hearings, then either pursuit of community members or communication with
other officers outside who apprehend people after they leave the courtroom or courthouse;
Kidnapping-style tactics, including use of plainclothes officers who refuse to identify themselves and
drag community members into unmarked vehicles outside the courthouse;

Excessive force, verbal harassment and or intimidation;

Failure to display a warrant showing probable cause of deportability or criminal activity;
Collaboration with local officials, including prosecutors, taw enforcement & court security staff.

Negative Impacts: Civil arrests of this type are gravely problematic because they:

Violate the constitutional right of access to the courts and the well-established common law
privilege against civil arrests when attending court proceedings;

Create unequal access to justice for anyone who “appears” to be a non-U.S. citizen, which
dispropartionately affects Latino community members;

Violate the right of accused persons to contest criminal charges by effectively preventing them from
appearing in court;

Make community members afraid to come to the courthouse, and their fear is exacerbated by
reports that immigration officials are using excessive farce during their arrests;

Undermine public trust in law enforcement and thus compromise public safety, including protection
from and redress for gender-based violence and other crimes;

Discourage civil court claimants seeking protection from eviction, discrimination & consumer abuses
Separate families and create additional financial strain on working families;

Disrupt the work and mission of public defender offices;

Complicate and frustrate the work of prosecuting attorney offices;

Complicate the protocol and duties of courthouse staff;

Ultimately undermine the mission, administration and integrity of the entire criminal and civil
justice system by preventing parties and witnesses from appearing in court.

{The information provided is based on government records and eye-witness accounts of community members, their
families, advocates and attorneys, as reported to the contributing organizations from 2017 to 2019. Contributors
include: Washingtan Immigrant Solidarity Network, Narthwest Immigrant Rights Project, Washington Defender
Association, Central Washington lustice for Qur Neighbors, Narthwest justice Project, ACLU of Washington, Asian
Pacific Institute on Gender-Based Violence. Information-gathering is ongoing, but the information in this report can
serve as an Initial sketch of the problem. It is important to note that the actual level of enforcement activity is likely
higher than has been reported.

F See Directive Number 11072.1: Civil Immigration Enforcement Actions Inside Courthouses {Jan. 10, 2018), at
https://www.ice.gov/sites/default/files/documents/Dacument/2018/ciEnforcementActionsCourthouses pdf.

May 8, 2019 {Updated August 28, 2019) 2
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The Bupreme ot
State of Washington

Mary E. FAIRHURST (360) 357-2053

CHIEF JUSTICE E-MAL. MARY .FAIRHURST@COURTS WA GOV

TEMPLE OF JUSTICE
FosT OFFICE BOxX 40929
OLYMPIA, WASHINGTON

98504-0929

April 15,2019
Kevin K. McAleenan Reference: #190412-001264
Conunissioner

U.S. Customs and Border Protection
1300 Pennsylvania Ave. NW
Washington, DC 20229

Dear Commissioner McAleenan:

[ am Chief Justice of the Washington State Supreme Court and Co-Chair of the Washington
State Board for Judicial Administration. In March 2017, I wrote then-Department of Homeland
Seeurity (DHS) Secretary John F. Kelly to express concern about Immigration and Customs
Enforcement (ICE) officers and agents taking cnforcement action in and around our local
courthouses with increasing frequency. 1 explained that such enforcement action impeded the
fundamental mission of our courts, which is to ensure due process and access lo justice for
everyone regardless of their immigration status, whether such persons were victims in need of
protection from domestic violence, witnesses summoned to testify, or families who may be in
crisis. 1 further explained that enforcement action in and around our local courts deterred
individuals from accessing our courthouses and spread fear in our immigrant communities, both
those lawfully present and those undocumented.

I was pleased that, following the publication of my letter, lawyers and advocacy
communities regularly practicing at the affected courts observed a significant decrease in such ICE
enforcement action. T was also pleased that, while not prohibiting civil immigration enforcement
action in or around local courthouses, ICE’s Directive Number 11072.1 (published in lanuary
2018), directed ICE officers and agents to “minimize their impact on court opetations,” 1o
“generally avoid enforcement actions in courthouses,” and to “avoid unnecessarily alarming the
public.” I was additionally further pleased that ICE established a set of standards identifying when
such enforcement action was appropriate (e.g., to target undocumented immigrants with criminal
convictions or who pose national security threats) and created processes to ensure supervisory
review and documentation of such incidents.

I write you today to express my concern that, as has been publicly reported, U.S. Customs
and Border Protection (CBP) officers and agents recently have taken up the troubling mantle of
conducting enforcement operations against undocumented imumigrants al or near our local
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courthouses. As reported to local law enforcement, these operations impact court proceedings by
deterting individuals from seéking the services of our courts which, in turn, curtails the capacity
of our courts to function effectively. These operations have further unnecessarily alarmed those
accessing court services, as it has been publicly reported that these operations have not been
natrowly targeted to those class of dangerous individuals identified in the ICE Directive above,

I do not question the legitimate role of law enforcément or cooperative efforts with other
law enforcement agencies. However, 1 am genuinely concerned when these enforcement actions
take place at or around courthouses because of the impact upon our mission. Our ability to function
relies on individuals who voluntarily appear to participate and cooperate in the process of justice.
When people are afraid to appear for court hearings out of fear of apprehension by immigration
officials, their ability to access justice is compromised, courts cannot function efficiently, and our
communities become less safe.

As Chief Justice, [ respectfully ask you to take the necessary and appropriate steps to
mitigate, if not eliminate CBP’s enforcement actions in and around our local courthouses because
of the effect on out courts, and the people of Washington State who wish to access the courts. As
I did in my letter to Secretary Kelly, I encourage you to designate the courthouses and their
immediate vicinities as “sensitive locations.” Such a clear designation will permit our Washington
State Courts to be the safe and neutral public forum all Washington residents deserve.

Also as I stated to Secretary Kelly, I do not believe our organizations’ respective missions
ate naturally in conflict, as long as the CBP ensures it does not impede the fundamental mission
of our courts.

Finally, I would welcome the opportunity to meet with you or your staff, including those
copied on the letter below, to discuss this matter further and to explore additional possible
resolutions,

Very truly yours,

%w ¢ T bz —

MARY E. FAIRHURST
Chief Justice

ce:

Todd C. Owen, Executive Assistant Commissioner, Office of Field Operations
Carla L. Provost, Chief, United States Border Patrol

Tim Quinn, Executive Director, Intergovernmental Public Liaison Office
Adele Fasano, CBP Director of Field Operations, Blaine Sector

Chris Bippley, Acting Chief Patrol Agent, Blaine Sector

Matthew Lacelle, CBP Port Director, Officer in Charge Moses Lake Office
Brian T. Moran, United States Attorney, Western District of Washington

Joe Hatrington, United States Attorney, Eastern District of Washington
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The Supreme ot
State of Washington

(360) 357-2053

E-MAJL MARY FAIRHURST@COURTS. WA GOV

MaRY E. FAIRHURST
CHIEF JUSTICE
TeEMPLE OF JUSTICE
FosT QOFFICE BOX 40929
QOLYMPIA, WASHINGTON
98504-0929

March 22, 2017

The Honorable John I. Kelly

U.S. Department of Homeland Security
Secretary of Homeland Security
Washington, D.C. 20528

Dear Secretary Kelly,

As Chief Justice of the Washington State Supreme Court and co-chair of the
Board for Judicial Administration, I write to express concern regarding immigration
agents being in and around our local courthouses. Lawyers and judges working in our
courts have advised me that agents from the Immigration and Customs Enforcement
agency of the Department of Homeland Security are being present with increased
frequency.  These developments are deeply troubling because they impede the
fundamental mission of our courts, which is to ensure due process and access to justice
for everyone, regardless of their immigration status.

In many locations around our state, a cowthouse is the only place where
individuals are ensured of a trusted public forum where they will be treated with dignity,
respect, and fairness. This includes victims in need of protection from domestic violence,
criminal defendants being held accountable for their actions, witnesses summoned to
testify, and families who may be in crisis.

We have wotked diligently to earn and maintain the trust of communities
throughout Washington State to ensure that courthouses are that public forum. The fear
of apprehension by immigration officials deters individuals from accessing our
courthouses and erodes this trust, even for those with lawful immigration status.

When people are afraid to access our courts, it undermines cur fundamental
mission. [ am concerned at the rteports that the fear now present in our immigrant
communities is impeding their access to justice. These developments risk making our
communities less safe.

Our ability to function relies on individuals who voluntarily appear to participate
and cooperate in the process of justice. When people are afraid to appear for court
hearings, out of fear of apprehension by immigration officials, their ability to access




justice is compromised. Their absence curtails the capacity of our judges, cletks and
court personnel to function effectively.

In light of the above, I ask that vou consider taking the necessary and appropriate
steps to address these concerns. For example, I encourage you to designate courthouses
as “sensitive locations” as described in your Policy 10029.2. Such a designation will
assist us in maintaining the trust that is required for the court to be a safe and neutral
public forum. It will assure our residents that they can and should appear for court
hearings without fear of apprehension for civil immigration violations.

We understand that the mission of your agency is to enforce federal laws.
However, we request that the manner in which these obligations and duties are carried
out aligns with, and does not impede, the mission, obligations, and duties of our courts,

My request is offered with all due respect to your commitment to serve the United
States, your office, and its functions. I welecome the opportunity to meet with you or your
staff to explore possible resolutions.

Very truly yours,

Q_/}/I/LW & ‘:}ZL{A hatts [m*

MARY E. FAIRHURST
Chief Justice

¢c:  Thomas D. Homan, Acting Director, Immigration & Customs Enforcement
Nathalie R. Asher, ICE Field Office Director, Seattle Washington
Bryan S, Wilcox, Acting Field Office Director
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WSB

BOARD OF GOVERNORS

Robin L. Haynes phone: 509.596.1426
President e-mail: robin@giantlegal.net

June 1, 2017

The Honorable lohn F. Kelly

U.S. Department of Homeland Security
Secretary of Homeland Security
Washington, D.C. 20528

Dear Secretary Keily,

The Washington State Bar Association Board of Governors (BOG), at its May 18-19 meeting,
unanimously approved that | write to you to express our concerns regarding the increased presence of
agents from the Immigration and Customs Enforcement agency of the Department of Homeland
Security in and around our courthouses. We feel this development is deeply troubling because it
impedes the fundamental mission of our courts: to ensure due process and access to justice for
everyone regardless of their immigration status.

In many locations around our state, a courthouse is the only place where victims in need of protection
from domestic violence, criminal defendants being held accountable for their actions, withesses
summoned to testify, and families who may be in crisis are ensured of a trusted public forum where
they will be treated with dignity, respect, and fairness. The fear of apprehension by immigration officials
deters individuals from accessing our courthouses and erodes the trust that our courts have worked
diligently to earn and maintain, even for those with lawful immigration status. This situation leads to
access to justice impediments and risks less safe communities.

As a result, we ask that you consider taking the necessary and appropriate steps to address these
concerns. One suggestion would be to designate courthouses as “sensitive locations” as described in
your Policy 10029.2, which would assist our courts in maintaining the trust that is necessary for the
court to be a safe and neutral public forum, and would assure individuals that they can appear for court
hearings without fear of apprehension far civil immigration violations.

We understand that the mission of your agency is to enforce federal laws, and request that the manner
in which these obligations and duties are carried out aligns with, and does not impede, the mission,
obligations, and duties of our courts.

Sincerely,

Robin L. Haynes

cc:  Thomas D. Homan, Acting Director, Immigration & Customs Enforcement
Nathalie R. Asher, ICE Field Office Director, Seattle, Washington
Bryan S. Wilcox, Acting Field Office Director

Working Together to Champion Justice
904 East Indiana Avenue / Spokane, WA 99207
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Justice Compromised

Immigration arrests at Washington state courthouses

In recent months, media reports,’ immigrant rights organizations,> and federal immigration
officials® have noted the increased use of courthouses as a site for civil immigration enforcement
in Washington state. This is part of a nationwide trend: as advocates have documented in
Colorado, New Mexico, New York, Massachusefts, and Pennsylvania, immigranis are
increasingly being arrested by Immigrant and Customs Enforcement {ICE) and Customs and
Border Protection (CBP) officers inside courthouses, in surrounding areas, and while driving away
from courthouses. Once apprehended by ICE or CBP in these circumstances, they face
immigration detention (for weeks, months, and, in some cases years) and depottation
proceedings.

This practice raises concerns about access to justice: if risk of apprehension by immigration
authorities makes immigrants afraid to go to court, this could impede their ability to engage in
legal proceedings by serving as witnesses, plaintiffs, or defendants; it could discourage them from
paying fines, seeking a protection order, or accessing other necessary court services such as
obtaining a matrriage license. Around the country, rights advocates,* justice professionals®™—
including chief justices of state Supreme Courts®—and bipartisan bodies’ have asked Congress
and the Department of Homeland Security (DHS) to designate courthouses as “sensitive
locations,” like schools or hospitals, where the agency refrains from enforcement activities.

Thus far, the Department of Homeland Security has declined such requests. Indeed, it appears
that Immigration and Customs Enforcement (ICE), at least, is doubling down: in January 2018,
ICE issued its first policy directive codifying its procedures on courthouse arrests, as well as a
related web FAQ. It is unclear whether Customs and Border Protection (CBP) operates with

' See for example articles by Sydney Brownstone, Vancouver Immigrant Claims ICE Arrested Him After
Eavesdropping on Him and His Lawyer, The Stranger (Apr 4, 2018}, and Natasha Chen, More ICE agents
seen waiting around local courthouses to intercept people, KIRO 7 (March 23, 2017).

2 See for example a community aler issued via social media on August 22, 2019 by the Washington
Immigrant Solidarity Network regarding ICE activity at the Grant County Courthouse in Ephrata, WA; and
a press release issued by Northwest Immigrant Rights Project regarding a January 2018 arrest at a
courthouse in Vancouver, WA,

3 See for example a May 2019 interview with ICE Seattle acting field director Bryan Wilcox by
conservative talk radio and podcast host Lars Larson,

4 See for example the American Civil Liberties Union's 2018 report freezing Out Justice.

51n June 2017, the Washington State Bar Association Board of Governors expressed concern about
courthouse arrests by immigration enforcement agents, and urged DHS Secretary John Kelly to add
courthouses to ICE’s sensitive locations list. In August 2017, the American Bar Association House of
Delegates urged Congress to do the same.

6 Washington's own Supreme Gourt Justice Mary Fairhurst, in a March 2017 letter to the Department of
Homeland Security, asked that ICE and CBP cease this practice and designate Justice Fairhurst's letter
reads, In part, "When people are afraid to access our courts, it undermines our fundamental mission.
...These developments risk making our communities less safe.”

7 See this statement by the U.S. Commission on Civit Rights, a bipartisan independent agency.
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similar guidelines; both agencies are part of DHS and conduct courthouse arrests in Washington
state, but only ICE has publicly addressed the practice. In other states—though notably, not in
Washington--it appears that courthouse arrests are mostly conducted by ICE rather than CBP,
50 mast of the national attention around this issue has focused on ICE alone.

In this policy memo, and in public statements, ICE recognizes that courthouse arrests are on the
rise and acknowledges that they generate particular concerns. But the agency offers two claims
as justifications for the practice:

e First, it alleges that courthouse arrests have become necessary since local jurisdictions’
growing reluctance to accept ICE detainers,® has made arresting immigrants in jails more
difficult. Because those entering courthouses are typically checked for weapons, the
agency argues, apprehending immigrants in courthouse settings is safer than detaining
them in other locations.” The memo and FAQ also emphasize that many targets of such
arrests constitute a public safety threat, describing them as “criminals and fugitives” and
their apprehension in areas screened for weapons as necessary steps to protect the
public.

e [Expressing its intention to “avoid alarming the public,” ICE asserts in its memo that
courthouse arrests are operations against “specific, targeted aliens,” and do not aim to
arrest family members or friends accompanying them except “under special
circumstances.” Federal agents “will make every effort to limit their time at courthouses,”
the policy insists, and the arrests themselves "should, to the extent practicable, take place
in non-public areas of the courthouse, be conducted in collaboration with court security
staff, and utilize the court building’s non-public entrances and exits.”

However, reports from other states suggest that there may be reasons to question the accuracy
of these characterizations. Data collected by the Immigrant Defense Project in New York, for
example, found that 28% of those arrested in New York had no criminal history and that of those
facing criminal charges, 80% were appearing for violations and misdemeanors.' What's more,
media reports have highlighted courthouse arrests of crime victims and others appearing in court

8 Detainers are documents which ask jails to hold inmates in custody beyond the time they wouid
normally serve in order to hand them directly to ICE. This practice was found to be a violation of the
Fourth Amendment to the U.S. Constitution by a federal magistrate judge in the 2014 Miranda-Olivares v.
Clackamas County decision. Several courts have faund that holding people on the basis of defainers is
illegal and makes the locality subject to liability. See, for example, this recent decision by the Second
Circuit Court of Appeals, which could result in liability for New York City and the federal government
related to the use of detainers,

9 See ICE’s FAQ on Sensitive | ocations and Courthouse Arrests: "Courthouse arrests are often
necessitated by the unwillingness of jurisdictions to cooperate with ICE in the transfer of custody of aliens
from their prisons and jails...Individuals entering courthouses are typically screened by law enforcement
personnel to search for weapons and other contraband. Accordingly, civil immigration enforcement
actions taken inside courthouses can reduce safety risks to the public, targeted alien{s), and ICE officers
and agents.”

10 Immigrant Defense Project, “The Courthouse Trap; How ICE Operations Impacted New York's Coutts
in 2018", January 2018,
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in an attempt to protect against violence—including apprehensions of those in court to seek
protection orders against abusers."

In an attempt to document what is happening in Washington State, and to explore its human rights
consequences, in 2019 the University of Washington Center for Human Rights began a study of
the immigration arrests at courthouses in our state. This project is currently in its early stages, the
present report should be understood as a preliminary presentation of findings, to be further
updated as additional data becomes available. As explained below, our research draws data from
a range of sources, including public records requests at the local and federal level, media
coverage; and reports by eyewithesses, community members, and legal advocates about arrests
involving specific individuals known to them. Where possible, we corroborate data through
multiple sources. We also incorporate insights from academic studies involving fear and its impact
on access to justice, particularly among immigrant populations, and surveys conducted by
advocacy organizations working to end domestic violence in Washington.

This report is divided into three sections. We explore the extent of courthouse arrests in our state;
the specific circumstances of the arrests, where known; and the human rights concerns surfaced
by this practice in our communities.

|. Extent of ICE/CBP enforcement at/near
courthouses

In order to assess the impact of these arrests on human rights, it is important, first, to understand
whether they are isolated or systematic practices: are they happening across the state? Are they
occasional or frequent occurrences? Whom do they target, and how?

Yet answering these questions poses a significant challenge, first and foremost because the only
entity that possesses comprehensive records of all such arrests—the Department of Homeland
Security—refuses to share them. ICE claims that it does not track how many arrests occur at
courthouses.'? Though the agency's policy stipulates that all such operations should be
documented using a Field Operations Worksheet which specifically notes the operation as
targeting a courthouse,™ the agency has told UWCHR researchers that these documents are not

1 For example, ICE apprehended a victim of human trafficking in a Human Trafficking intervention Court
in New York; a Michigan father attending family court to seek custody of his kids to protect them from their
mother's abusive partner; an El Paso, TX woman seeking a protective order against an abusive ex-
hushand: and a woman and her son in Charlotte, GA following a hearing related to a domestic violence
charg

12 See Nicholas Pugilese, "New rules seek to limit ICE arrests in N.J. courthouses”, Whyy.org.

13 See the January 10, 2018 policy memo, which reads, in part, “ICE officers and agents will document
the physical address of planned civil immigration enforcement actions in accordance with standard
procedures for completing operational plans, noting that the target address is a courthouse... ICE
maintains records generated pursuant to this policy, specifically the Field Operations Worksheets (FOW)
and Enforcement Operation Plan (EOP).”
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compiled or tracked in any way that would permif the release of aggregate data about courthouse
arrests under FOIA. Similarly, while agency records such as 1-213s™ state the location at which
each individual arrest is made, to date the agency has maintained that the location of arrests are
exempt from disclosure under FOIA Exemption (b)(7)(E), which allows the withholding of
information compiled for law enforcement purposes that would disclose the “techniques and
procedures” or “guidelines” for "law enforcement investigations or prosecutions.”” The UWCHR
is currently engaged in litigation against DHS precisely for access to these forms of
documentation.

While we continue to contest these dubious interpretations of the agency's responsibilities under
FOIA, we have launched an effort in the interim to gather as much information as possible from
other sources to shed light on the extent of courthouse arrests in our state. To date, we have
collected data from multiple sources: ICE and CBP records, obtained through FOIA;' records
from county governments in Washington state, released under the Washington Public Records
Act, federal court records,” obtained through PACER; reports shared with advocates and

14 1.213 Record of Deportable/lnadmissable Alien forms are used by DHS to establish an individual as
eligible for removal. Information included on the form includes “the respondent’s biographic information;
date, place, time, and manner of entry to the United States; immigration record and any history of
apprehension and detention by immigration authorities; criminal record, if any, family data; any health or
humanitarian aspects; and disposition (whether or not an NTA [Notice to Appear] is to be issued).” For
more information, see Collopy, Crow, and Sharpless, "Challenges and Strategies Beyond Relief*, 2014.
15 In response, for example, to our appeal of this practice by CBP, the agency argued that “The withheld
location information would reveat significant of station-level operational details refated to the law
enforcement guidelines, techniques and procedures that are used when handling threats at U.S. borders,
specifically the determination of strategies to combat against the entry of undocumented aliens and
contraband into the country. These law enforcement guidelines, techniques and procedures have been
withheld in order to protect CBP's methods in evaluating and processing potential threats at the United
States’ borders, Disclosure of the alien interdiction locations at or near each station, coupled with
information already avallable to the public, including the location of each station and the specific focus
and operations of each station, would give undocumented aliens the ability to circumvent and exploit less
resilient stations.”

18 Under FOIA, the UWCHR has requested various sets of records that, if released, could reveal when
and where ICE and CBP apprehend people at courthouses. CBP has released some apprehension
records, but the locations are redacted, rendering the documents useless for answering questions about
courthouse arrests specifically. ICE has dedlined to release any records that specify arrest locations. As
of this writing, we are in discussions with both agencies for access to a representative sample of 1-213s
(the forms the agencies fill out upon apprehending an immigrant); these would include location
information, but their usefulness for this study is limited given that, due to sampling, they might or might
not contain records of courthause arrests in particular. We have also sought records of Field Operations
Warksheets—documents used to secure supervisor authorization for a given enforcement operation—for
a number of known courthouse arrests, and records of carrespondence between ICE's Reglonal Director
and subordinates, to shed light on the circumstances in which such operations are planned and
authorized within the agency. All of these reqguests are pending.

7 UWCHR researchers read and coded PACER records for 548 cases in which an individual was
federally prosecuted for immigration violations in the state of Washington from January 2016 - July 2019;
this involved 209 prosecutions for illegal reentry (1326) in the Western Washington district and 391 in
Eastern Washington; and 20 prosecutions for illegal entry (1325} in the Eastern Washington district. Case
files for prosecutions in Western Washington include a sworn statement detailing the manner in which the
defendant was apprehended; in 10 cases, all of them in the Western Washington district, this narrative
specified a detention at or near a courthouse. As sworn legal declarations, these are highly reliable data
sources, yet they only represent a minority of all courthouse arrests, because not all of those arrested at a
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community organizations;”® and media coverage.” Some of the reports received are more
comprehensive than others. Court documents, for example, present sworn testimony about the
apprehension of specific individuals in ways that permit secondary corroboration, whereas
eyewitness accounts are sometimes limited to a description of an event involving unnamed
individuals, and can be more difficult to verify. In this report, we note the source of all data, so that
its reliahility can be evaluated by readers.

To date, we have documented 49 reported arrests at courthouses since 2016, oceurring in 16
counties across the state; 24 in Western WA, and 25 in Eastern WA. (For a table listing these
cases, see the Appendix to this report.) This undoubtedly captures only a fraction of overall
arrests. However, the dispersion of documented arrests across the state suggests that the
practice is widespread, a characterization also upheld in public statements by ICE authorities in
Washington.?® At the same time, reports suggest that courthouse arrests may be concentrated in
certain jurisdictions, especially Grant County, which accounts for almost a quarter of reported
courthouse arrests since 2016. The next most frequent locations are Adams and King counties.

courthouse are subsequently federally prosecuted, and even in cases where they are federally
prosecuted, many prosecution records, especially those from the Eastern district, do not specify the
location of arrest.

18 Concerned about this practice, a number of human rights organizations began compiling data reported
to them about courthouse arrests; the Washington Defender Association and the Washington Immigrant
Solidarity Network shared internal records with us that included first-person accounts by those who
witnessed courthouse arrests as well as secondhand reports by family members or attorneys of those
detained. The arrests documented by these organizations likely represent only a small portion of those
taking place: many arrests are not witnessed, in part because agents wear plainclothes and drive
unmarked vehicles, and of those that are, it is impossible to know how many withesses have connections
to these organizations and choose to report what they saw. These accounts vary in detail and are not
always possible to corroborate using secondary sources. We have also corresponded with lawyers from
the Northwest Immigrant Rights Project and other organizations about select cases involving their clients.
¢ Journalists from Crosscut, the Olympian, the Columbian, and other local media have reported on
courthouse arrests. Where possible, we have sought to confirm the accuracy of these accounts through
other sources.

2 5ee for example a May 2019 interview with ICE Seattie acting field director Bryan Wilcox by
congervative talk radio and podcast host Lars Larson,
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[l. Specific circumstances of arrests

As ICE’s own statements on this practice note, the concerns around courthouse arrests stem not
only from the fact that they are happening, but from the specific manner in which they occur. As
a result, we sought to examine who is being targeted, and how and where they are being identified
and apprehended. Here, too, obtaining across-the-board data is impossible without access to
DHS records, yet our research permits a glimpse into the overall phenomenon through the
individual cases we have been able to document thus far.

Most eyewitness reports describe the presence of individuals in plainclothes later identified as
immigration enforcement observing hearings in the courtroom and/or surveilling court attendees
in waiting areas. To carry out the arrest, multiple agents, typically in plainclothes, surround the
targeted person, arresting them quickly and placing them in a vehicle which is usually described
as unmarked. A minority of accounts mention the use of force by arresting agents. Due to the use
of plainclothes and unmarked vehicles, it is often difficult for eyewitnesses to know whether ICE
or CBP is the agency performing the arrest. In multiple cases reported by lawyers and advocates,
the arresting agents reportedly refused to give their names or show warrants, even when asked
by the arrestee’s attorney. In some cases, agents briefly flashed agency badges.

Some eyewitness accounts describe chaotic, confusing scenes. For exampie, the partner of a
man arrested by ICE on June 20 outside the Thurston County Superior Courthouse described
troubling use of force by immigration enforcement agents in a statement provided by het lawyer
to The Olympian's Sara Gentzier: “After the hearing, (name redacted) and | were walking just
outside of the courthouse back to the car when he was attacked and taken away right in front of
me by men in everyday clothes...| was scared. (Name redacted) had had a concussion a few
months earlier, and one of the men hit him hard in the back of the head.”

Similarly, in an account shared with UWCHR researchers by a legal advocate, a witness
described seeing multiple attempted arrests on September 26, 2019 at Grant County Courthouse
in Ephrata, Washington. He reported that he entered the main entrance of the courthouse at
approximately 9:55 a.m, noticing a light tan Tahoe was parked on the side of the court house with
a man waiting in the driver's seat. As he approached the front main entrance, he saw a young
jatinx man in handcuffs being forcefully and quickly escorted, almost dragged, fo the light tan
Tahoe by a man in plainclothes who put him in the back seat of the vehicle. When he emerged
from the courthouse later, the same ICE cofficer he had seen earlier was now chasing another
young latinx man around the grounds of the courthouse, with the Tahoe speeding around the
corner toward them. At least one person, the client of the legal advocate who shared this account,
was arrested by immigration authorities at the courthouse on that day.

As this account suggests, while some arrests take place in courthouses themselves, others occur
in parking lots or surrounding areas, or even while the targeted person is driving away from the
courthouse. Indeed, while ICE's policy statements refer only to “arrests in courthouses” or “at
courthouses,” this is far too limited a framing to capture the phenomenon itself or the concerns it
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generates: while arrests of those driving away from courthouses do not take place on courthouse
property, they are inextricably linked to the court because the person’s appearance in court is key
to their identification and subsequent apprehension. That identification can involve agents
matching the person to photographs they bring with them, or their witnessing the target identifying
themselves in proceedings before the court, as appears to be the case in the below excerpt from
an individual’'s 1-213, which, with permission, her attorney shared with UWCHR researchers.

Figure 1: [-213 form documenting arrest by CBP at Othelle District Court

BNCOUNTER/ARREST !
During the commission of bheir duties. agents from the
Border Pabrol Statdon loarnsd that ’
gthelle District Coure in c¢riminul procandinga.

EmmermeEiis was positively identified fn court,
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Patzol Agent (BPA). BRA Hunez acked SEEENERMEEEERI
stated that she was born in (EEpEmmiss Mexico,
immigration documepnte to vigit, work or reside in
she did not have any immigrakion documents ab allly
entered inte the Unitod Btates illegelly ip 19%3.ne
arrested ENEEEREMEEER for being illegally in. tha Un
Bpokane Border Palxo}) Stetion for fur hm: :mt:ar

IEi‘N’L‘Il ICATION:
a biographlca
ra/mlm'r/mmq databapes

glz,ns.tum-t'- H

into

Consistent with ICE’'s stated policy, most courthouse arrests do appear to be of specifically
targeted individuals; we have received no information about “collateral arrests” of family or friends
who were also present at the time. (On the other hand, the below narrative from an |-44 form
released to UWCHR by CBP under FOIA suggests that agents may sometimes visit courthouses
opportunistically, to observe proceedings without advance planning.?')

211t may be relevant to note that this document is from CBP, rather than ICE, and the agency may not
have had then {or have now) a policy requiring advance planning of courthouse operations as described
in ICE’s 2018 directive; it is unknown whether CBP issues its officers any policy guidelines regarding
courthouse arrests.

73




University of Washington Center for Human Rights - October 1, 2019
https:/fjsis.washington.edu/humanrights/2019/10/01/ice-chp-courthouse-arrests/

Figure 2: DHS 1-44 form documenting courthouse surveillance and arrest by CBP,
January 18, 2017

U.S. Department of Homeland Security Continuation Page for Form 144

File Number Date

Event No:JISREAIS)] 01/18/2017

Narxative Title: Report of Apprehension or Seizure

(D) (/)(L‘J We were attempting to locate and arrest an adult male by the name of

(b) (6}, (b) (7)(0) {b) (7)(E)
BY{7HE) .

D) (6}, (b} (7)(C) N IEREE TP |

Detective (b} (6). (b) (7)(CJ I were unable to locate and arres '(b) ). @ (7)(3}, daecided to drive to

the JQYGIB] county Courthouse to sit through court proceedings for some of our older cases.

As we were driving north on (b) (ﬁ): (b) (7)(0): black Mitsubishi passenger car (b) (6) (b} {7)(0)

i )] (6) (D) (THC)
{b) (6), (1) (7)(C) petectiveBHINOIQ®ontacted

and verified that|[JENRIENad two confirmed [RIENDIGIE]

While the arrests in question do appear targsted, the individuals they seek do not always fit DHS'
characterizations that they constitute public safety threats. Many arrestees were attending
proceedings relating to traffic matters, such as charges of operating a vehicle without a license or
trip permit viclations. Even among those facing more serious charges, two arrests in Clark County
and one in Grant were of individuals with no prior convictions attending a pre-trial hearing, and
thus entitled under the U.S. Constitution to a presumption of innocence.

Many individuals had U.S. citizen children or spouses, some of whom accompanied them to court
and withessed their arrest. In at least one case, the person arrested was raising her children as
a single parent following the prior departation of a spouse. For example, a caller to the Washington
Immigrant Solidarity Network’s hotline reported that a woman was arrested on October 17, 2018
after attending court in Othello, Adams County, as a result of a traffic accident. She was the
primary caretaker of her five children, ranging in age from 10 months to ten years of age; the
children's father had been deported to Mexico a year before. '

74




University of Washington Center for Human Rights - October 1, 2019
https:/fjsis.washington.edu/humanrights/2019/10/01/ice~-cbp-courthouse-arrests/

lIll. Human rights concerns.

Many justice practitioners object to federal immigration agents conducting civil enforcement
activities in courthouses on the grounds that such practices produce a “chilling effect” that
discourages immigrant communities from accessing justice. There are some particular rights
concerns that emerge as a result of courthouse enforcement, and some empirical evidence—
from Washington state as well as nationally—that suggests these concerns may be well-founded.

Access to justice and due process

Where individuals fear apprehension in court on immigration charges, they may be deterred from
participating in the legal process, even to defend their own rights in cases where they are accused
of crimes. This presents a threat to due process rights, which under the U.S. Constitution should
apply to all people, regardless of nationality.

The aforementioned cases of individuals detained at pre-frial hearings paint this dilemma in
particularly stark relief. These people appeared in court in an attempt to defend themselves
against charges brought against them, but were arrested by ICE/CBP before they were able to
do so. Immigration detention often interrupts access to defense attorneys and may block
defendants’ ability to appear in subsequent proceedings to defend themseives.

Fearing such consequences, those vulnerable to deportation may choose not to appear in court
at all, even where this creates cascading adverse consequences for them. Indeed, courthouse
enforcement can contribute to the further criminalization of immigrants by creating a disincentive
for them to comply with legal requirements that they appear in court to pay fines or resolve other
matters. In some cases, these initial requirements stem from very minor violations, but
immigrants’ reticence to appear in court can trigger far mare serious consequences.®

For example, Juan Rodriguez®® was convicted of unlawful entry in Arizona in 2013, but
subsequently returned to the U.S.. He was pulled over in Vancouver, Washington, in February
2017 because he was driving with a temporary trip permit displayed upside-down in the window
of a recently-purchased vehicle, and charged with Trip Permit Violation®* in Clark County District
Court. Federal court documents show that ICE agents observed him at the Clark County
Courthouse on his scheduled hearing date, but he then left the court before the hearing began,
likely upon noticing their presence. The Clark County Sheriff subsequently issued a warrant for
Failure to Appear, and he was arrested and booked into jail. He was released, sentenced in Clark
County District Court to two days of partial confinement at the Mabry Work Program, administered
by the district court; on his final day of service, Mabry officials notified ICE, who arrived to

22 For example, failure to appear for court risks an additional criminal charge (and possible conviction)
under RCW 9A.76.170's Bail Jumping statute. In turn, such a conviction is most often classified as an
“aggravated felony" under immigration law, almost always resulting in permanent banishment from the
U.S. See 8 USC 1101(a}{43)(Q) and (T).

23 To protect this individual's privacy, we refer to him here by a pseudonym.

7 RCW 46.16A.320.6
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apprehend him. With only two misdemeanor convictions—for unlawful entry and Trip Permit
violation—he was federally prosecuted for illegal reentry and sentenced to serve two months and
one week in federal prison prior to his deportation.

Unequal protection

Numerous national studies have denounced the degree to which the perceived collaboration in
immigration enforcement by government agencies charged with upholding public safety has led
to greater vulnerability in immigrant communities. For example, researchers in other states have
found a growing reluctance to call for emergency assistance,” to seek legal relief,?® and to bring
charges against abusers.”

Particular concerns arise around gender-based violence, since many such crimes are
systematically underreported by victims, even without the particular vulnerabilities of
undocumented people. Advocates and law enforcement have noted a decline in reports of sexual
assault and domestic violence among latinx populations nationwide following the 2016
presidential election, including downturns as sharp as 40% in Houston and 10-25% in Los
Angeles, as reported by local police departments.?®

In May 2019, a coalition of national organizations working to end domestic violence, sexual
assault and human trafficking conducted a survey of advocates and attorneys to gauge the impact
of heightened immigration enforcement on their clients. Some sixty percent reported that survivors
of domestic violence and sexual assault were increasingly contacting them with concerns about
their legal status; three out of every four advocates surveyed reported that “immigrant survivors
have concerns about going to court”, and 52% said that their clients had dropped civil or criminal
cases because of fear of immigration consequences. While these findings are national in scope,
Washington was among the states surveyed, and local findings conform to the trends identified
nationally.

In a July 2019 survey of approximately 100 domestic violence legal advocates in Washington
state conducted by the Washington State Coalition Against Domestic Violence (WSCADV),?

% See Tom K. Wong, Karina Shklyan, Anna Isarena, and Stephanie Peng, "The Impact of interior
Immigration Enfarcement on the Day-to-Day Behaviors of Undocumented Immigrants”, April 3, 2019, U.S.
Immigration Policy Center. Wong et al surveyed a sample of undocumented immigrants and found that
respondents were less likely to report crimes they witnessed or were a victim of to palice when told that
local law enfarcement are working with ICE for federal immigration enforcement.

% See Catalina Amuedo-Dorantes and Esther Arenas-Arroyo, “Immigration Enforcement, Police Trust,
and Domestic Violence”, March 18, 2019. Amuedo-Dorantes and Arenas-Arroyo find that increased
immigration enforcement reduces rates of self-petitions for legal status by domestic violence survivors
under the Violence Against Women Act.

27 |n a 2019 survey conducted by a coalition of seven national organizations, of more than 500 advocates
and attorneys working with immigrant survivors of domestic violence and sexual assault, three out of four
service providers reported that immigrant survivors had concerns about going to court. See a press
release and key findings from the survey.

2 See hitps://www. nytimes.com/2017/04/30/us/immigrants-deportation-sexual-abuse.html

28 A copy of this survey, which has not been made public, was shared with UWCHR by WSCADV.
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97% of advocates reported that the immigrant survivors they work with are fearful of contacting
police to report domestic violence, with most reporting that their clients “worry ICE/immigration
will get involved” or that they could risk losing their children, their abusive partner, or other family
members to deportation as a result of contacting the police. Additionally, 78% of advocates
reported to WSCADV that immigrant survivors have concerns about seeking civil protection
orders due to the possible presence of immigration authorities at the court. 83% of advocates
reported that immigrant survivors they worked with had dropped civil or criminal cases related to
abuse due to fear; the most common reason cited for this fear (73%) was concern about alerting
immigration authorities.

Similarly, in a national survey of judges, which included Washington state, a majority (54%) of
participants in 2017 reported that cases in their court were interrupted because immigrant victims
were afraid to come to court—up from 45% in 2016. And nationwide, the study found that the vast
majority (88-94%) of judges reported concerns about the impact of immigration enforcement on
access to justice for immigrant victims and witnesses.*

If anything, this suggests that courthouse arrests may have a negative impact on public safety—
and not only for immigrants. While fear of deportation is concentrated among immigrant
communities, when survivors of crime are afraid to report incidents or press charges against their
abusers, the effects radiate outwards and affect all Washingtonians. Further, public safety also
relies on the integrity and credibility of the justice system as a forum to prosecute and defend
against alleged criminal offenses. Everyone’s safety depends upon ensuring equal protection to
all those who suffer violence.

¥ Rafaela Rodrigues, Amanda Couture-Carron, and Nawal H. Ammar. Promoting access to justice for
immigrant crime victims and children. hitps://www.ncifc|.org/sites/default/files/cpo_guide.pdf
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IVV. Collaboration by local officials

It is legally challenging for state and local authorities to prevent federal law enforcement agencies
from aperating in public places, including courthouses. However, they can more readily curtail the
extent to which state or local institutions collaborate in immigration enforcement involving the
courts. Concerned by the aforementioned indications that courthouse arrests imperil access to
justice, a number of states have undertaken efforts to do this.

Different states have adopted different approaches. For example, in October 2018, California’s
Attorney General, responding to a mandate from the California State Legislature, developed
guidetines for state superior courts with the goal of limiting involvement in immigration
enforcement. In New York, the Office of Court Administration issued a court rule in April 2019 that
prohibits ICE from arresting immigrants inside courthouses without a judicial warrant or order, and
the New York's state legislature considered the Protect our Courts Act, developed by the
Immigrant Defense Project as model legislation to regulate enforcement activity at courthouses.
In May 2019, New Jersey's Chief Justice issued a directive restricting collection of data regarding
immigration status by courts, and setting standards for court employees, including court security,
regarding interactions with immigration agents. And most notably, in Massachusetts a group of
prosecutors and public defenders sued the federal government over courthouse arrests, resulting
in a June 2019 preliminary injunction blocking civil immigration arrests of people going fo,
attending, or leaving Massachusetts state courthouses.

In Washington, too, state and local authorities have made numerous efforts to ensure the rights
of immigrant communities, even in cases where federal agencies may violate them. Numerous
jurisdictions have adopted practices to limit collaboration with federal immigration enforcement.
In 2019, the Washington state legislature passed the Keep Washington Working Act (SB 5497)
to extend some of these protections statewide. In light of this, we took a closer look at three
counties where advocates expressed particular concern regarding courthouse arrests—Adams,
Clark, and Grant—to gauge the extent of local collaboration with immigration enforcement
involving courthouses, and the likelihood that Keep Washington Working will address the problem.

We found evidence of varying degrees of assistance provided by local authorities in courthouse
immigration arrests by ICE/CBP. In some counties—Clark, for example-—court dockets are
publicly accessible online, enabling their use for immigration enforcement without direct contact
with local government employees. In others, we found evidence of more active collaboration,
including: formal agreements to share court dockets; sharing of information about defendants,
including court dates, at the request of immigration officers; and proactive flagging of specific
defendants for review by immigration enforcement.
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Agreements to share court dockets for day-to-day review

In Grant County, formal agreements appear to exist between county officials and CBP, whereby
the former share daily court dockets with immigration authorities to facilitate courthouse arrests.
This appeared to result form a January 24, 2018 meeting between Grant County Prosecutor Garth
Dano and CBP agent Thomas D. Watts. Following the meeting, Dano wrote to Watts, “Tom, it
was great meeting you and the fellas today. [...] Look forward to your help here in Grant county,”
to which Watls replied, "It was great meeting you today as well. I look forward to working together
in a mutually beneficial relationship.” (See Appendix ll, Record 1 below.)

In an exchange of emails following this meeting, Watts sent Grant County employees the email
addresses of several CBP officers who he says "will be heavily involved in the day to day docket
review.” (See Appendix 1l, Record 2 below.) Indeed, records released to UWCHR show that
employees of the Grant County Prosecuting Attorney's office began to forward calendars for
upcoming dockets at the Moses Lake and Ephrata courthouses to the CBP agents the next day,
January 25, 2018.%

In subsequent weeks, CBP agent Walts sent updates regarding courthouse arrests to employees
of the Grant County Prosecuting Attorney’s office; for example, on February 14, 2018, Watlts wrote
to Deputy Prosecuting Attorney Chad A. Jenks, “Just wanted you to know we have picked up
three already this week. This program is a success, | feel. In addition, we've developed several
targets off criminal aliens that have skipped their court dates. We'll get them as well. :)” When
Jenks copied his supervisor Garth Dano on his response to Watts, Dano chimed in, "Great hews
Tom -garth.” Later, on February 23, 2018, Watts replied to an emailed court docket with another
update: "By the way, we picked up three more yesterday morning. It's been fun. :)* (see Appendix
Il, Records 3-4 and 5, below).

These practices are not limited to Grant County, however. In Adams County, correspondence
obtained through public records requests suggests that the Adams County Prosecuting Attorney’s
office also routinely sent court dockets to a list of CBP officers (see Appendix |1, Record 6 below).*

Sharing information about specific individuals

The Grant County Sheriff's Office and the Grant County Prosecuting Attorney’s office also sent
emails directly to ICE Deportation Officer (DO) Jaimie Waite regarding specific individuals’ court
dates, including details about their cases (see Appendix il, Record 7 below). In some cases, this
information was shared following specific requests by DO Waite, or in regards to defendants
whose immigration status was a relevant factor in their prosecution, such as “Alien in Possession
of a Firearm” cases. But in others, employees of the Grant County Prosecutor's office proactively

31 We note that the earliest reported courthouse arrests by ICE/CBP in Grant County included in the
Appendix to this report occurred in February 2018,

32 A public records request for email correspondence between employees of the Adams County Sheriff's
Office and ICE/CBP officials from November 1, 2017 to April 29, 2019, submitted by UWCHR in April
2019, remains pending as of the date of this preliminary report.
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reached out to DO Waite to send him information about defendants, including where the
defendant’s immigration status was not pertinent to the charges in question. Given that all of the
defendants whose information was shared with DO Waite have Latinx surnames, and that some
were US citizens with latinx surnames (see Appendix Il, Record 8), these communications raise
concerns about possible ethnic profiling.

Confirming whether this information-sharing led to actual arrests is impossible without accessing
{CE/CBP’s own records. In at least one case, an individual whose court date was proactively
shared with DO Waite by a Grant County Prosecutor’s office employee in December 2017 was
shortly thereafter booked into Yakima County jail as an immigration detainee under the jail's
intergovernmental service agreement with ICE. But Yakima County Jail records do not specify the
location of his arrest; if he were arrested at a Grant County courthouse, only ICE records would
contain this information. UWCHR is currently in litigation with ICE for access fo such records.

In at least one case—the aforementioned one of Juan Rodriguez, federal court records show that
officials from Mabry Work Crew, a court-operated work program in Clark County, notified ICE that
Mr. Rodriguez was completing his scheduled service, and they showed up and arrested him in
the lobby of the Mabry facility.

In recognition of the detrimental consequences of the active involvement of local law enforcement
in federal immigration enforcement, the legislature included significant prohibitions on such
collaboration in the Keep Washington Working Act. While numerous Washington counties had
already adopted many of these prohibitions, for others, implementation of this new law will
necessitate significant changes to policy and internal culiure. The new law became effective on
May 21, 2019 and requires the Attorney General to publish model policies to implement its
provisions within 12 months. Local law enforcement agencies will be required to adopt these
policies or provide the Attorney General with their alternative policies for complying with the law.

Yet initial monitoring and enforcement of this new law is likely to be a challenge, since as the
following example suggests, much of this communication between ICE and local law enforcement
and prosecutars takes place behind the scenes. Community members, advocacy organizations
and state and local governments are already engaged in promoting interim policies for local law
enforcement agencies to implement Keep Washington Working's provisions, Once the Attorney
General's policies are released, jurisdictions that fail to implement effective policies and who
continue io collaborate with ICE and CBP's immigration enforcement actions will face an
increased risk of legal action and liability.

Keep Washington Working does not expressly limit collaboration between prosecutors and
immigration authorities® of the sort happening in Grant County, although such collaboration does
undermine the intent of the legislature and the Governor in making the Keep Washington Working
Act the law in Washington State, and it can be argued that the law’s provisions implicitly include

3% In Massachusetts, prosecutors and public defenders joined together to contest ICE’s arrest of
immigrants in courthouses, but in Washington, at least some prosecutors have been directly supportive of
such practices.

14

80




University of Washington Center for Human Rights - October 1, 2019
hitps://jsis.washington.edu/humanrights/2019/10/01/ice~-cbp-courthouse-arrests/

prosecutorial conduct. As such, the law’s passage may have a limited impact on curtailing current
practices in this regard. Whether it will be an effective tool to limit prosecutor engagement with
ICE and CBP, or whether other means will be necessary to do so, remains an open guestion.

Additionally, ICE's stated policy of “coordinating with courthouse security” and conducting civil
immigration arrests in non-public areas of courthouses raises questions about the extent to which
the federal immigration enforcement is commandeering resources provided through local
government in apparent contravention of Washington's new law. Again, documenting such
practices is difficult, since only ICE/CBP have access to records of these arrests. But some
measures can be taken to, at minimum, instruct security officers on the appropriate boundaries
of their interaction with federal agents. UWCHR's preliminary research has found that contracts
for courthouse security do not currently offer any guidelines for how to interact with immigration
enforcement.®

Lastly, in many cases the collaboration of local government with immigration enforcement is
passive rather than active. Digital tools made available by many local governments may facilitate
ICE/CBP's identification of apprehension opporiunities in courthouses. These include the online
posting of daily court dockets, such as in the case of Clark County Superior Court and Clark
County District Court; public jail rosters; and the sharing of information to federal databases which
can be accessed for civil immigration enforcement.® The availability of these digital tools is
uneven across the state; in light of the deleterious effects of courthouse arrests, guidelines for
their appropriate use could be helpful.

3 See for example Grant County’s security service agreement with a private security contractor.
35 For this reason, some other jurisdictions like King County Sheriff's Office have decided to suspend

information-sharing with federal databases.
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Conclusion

Our research shows that ICE's justification of courthouse arrests do not hold up to scrutiny based
on what we know about the practice in Washington state.

First of all, as noted above, ICE claims that courthouse arresis are necessary public safety
measures, both because the arrests target individuals who represent a threat to public security,
and because now that fewer jails are collaborating with ICE detainers, courthouses present a
weapons-free zone where arrests can be conducted more safely than at large in the community.
QOur research shows this reasoning is flawed on both counts. Many of the individuals apprehended
at courthouses in Washington state had no prior criminal convictions, and/or were appearing in
court on nonviolent charges, including, frequently, traffic offenses; their designation as public
safety risks is questionable. Furthermore, many of these individuals were apprehended outside
the courthouse itself, where their access to weapons would nof be restricted anyway. And lastly,
the counties where courthouse arrests are reportedly most frequent are precisely those where
current local authotities collaborate most with federal immigration enforcement®, Far from being
a response to the limitations imposed by so-called “sanctuary” provisions, and a necessary means
to protect officers and the public from dangerous individuals, courthouse arrests appear to be
taking place because they are convenient for ICE and CBP: when it's publicly known where and
when immigrants attending to matters of justice will appear, apprehending them in those places
is easy and efficient.

Second, ICE acknowledges that courthouse arrests can generate alarm; its policy memo suggests
that agents should refrain from conducting courthouse arrests in public view, and presumably, the
use of plainclothes agents and unmarked vehicles is intended to render these operations less
visible. But far from increasing safety, secret-police-like practices raise a host of deeply troubling
issues and render us all more vulnerable. If anything, secrecy surrounding courthouse arrests
may augment their corrosive impact on immigrants’ trust in the judicial system.

ICE’s assertion that concealing itself—the agency calls it “operating discreetly"—will avoid sowing
fear is fundamentally wrongheaded. As the aforementioned studies show, alarm is already
widespread among the immigrant community, for whom widely-reported courthouse arrests
generate waves of fear registered throughout the nation. What's more, recent arrests in
Washington state—such as the June 20, 2019 incident in which plainclothes agents wrestled a
man to the ground outside a courthouse in Thurston County, described by Judge Buckely
described as “having all the lookings of a kidnapping™—call into question what exactly ICE means
by “discreet”,

Lastly, by making accountability near impossible, secrecy facilitates abuse. In several of the
accounts we reviewed, indications of potential misconduct arise, including ICE/CBP officers

% We refer here to practices like complying with ICE/CBP detainer requests, allowing ICE/CBP agents to
interview inmates in locat jalls without a lawyer present, and notifying ICE/CBP of the date and time an
inmate will be released. All of these forms of collaboration are prohibited under Keep Washington
Working, and will therefore cease as the law is implemented.
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reportedly refusing to identify themselves; declining to present warrants; and eavesdropping on
conversations between attorneys and their clients to discern a target's place of birth. ICE and
CBP's failures to respond to lawfully submitted requests for documentation about known arrests
show that this aversion to transparency is not the result of misdeeds by individual agents who
defy scrutiny, but characteristic of the institution as a whole.

In this climate, it is not entirely surprising that accessing the courts has become an increasingly
tenuous proposition among immigrant communities in our state. Community advocates and
lawyers report that immigrants increasingly avoid going to court, frequently compromising their
own safety, as well as their ability to participate in their own defense against criminal charges, in
order to avoid the possibility of deportation. This undermines the fundamental mission of
Washington Courts, which is to ensure access to justice for all. It also threatens trust in other
public institutions essential to the rule of law, undermining the security of all Washington residents.
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Appendix |: Reports of courthouse arrests by
ICE/CBF’ in Washmgton state

Case # Datte37 C:ty | Cou nty Source38

Adams 1 7113/2018/Othello. mJAdams County  [WAISN
Adams 2. | 10/712018[Othellc |Adams County  |WAISN

Adams 3 11/10/2018|Othello ”_éAdams County. Clwaisn

Adams 4 1/2272019 Not specfﬁed Adams County WAISN

Adams 5 2/6/2019| Not specified | Adams County ~ |WAISN
Adams6 | 2/6/2019|0thellc |Adams County ~ |WAISN

Adams 7 2/24/2019 Ritzville Adams County  |WAISN

Benton 1 412912019 Kennewick  |Benton County  [WAISN

Clark 1 41272017 Vancouver ~ |Clark County ~ WDA, Medla (Columblan)
Clark 2 10/1/2017 Not specified  |Clark County ~ 'WDA

Clark 3 1/24/2018 Vancouver iClark County. . NWIRP
Clark4 5/8/2018 Vancouver ”=Clark County  Courtrecords
Clark5 1/7/2019 Vancouver ﬂolark Countym " Publicrecords
Clark 6 Nat specified Not s,oeoiﬁed | '=C]ark County - wpA
Cowiitz 1 3/1/2019/Kelso | Cowlitz County ‘WDA

Frankin1 | 3/11/2019|Pasco Frankin County  \WAISN
Franklin 2 41172019 Not specified  Frankiin County  WAISN

Grant 1 2!6/2018 Not spec;ffedn '“Grant County ” WDA

Grant 2 2/2étéét8§Not spectfred' | F'Grant County |wpA

Grant 3 3172018 Moses Lake Grant County WDA

Grant 4 3/27/2018! Not specaf:ed Grant County  |WDA

Grant 5 Early 2019 Ephrata GrantCounty  |NWIRP, Media (Crosscut)
Grant 6 3/18/2019 Ephrata | Grant Countym ~IWDA, Medla (Crossc:ut)
Grant7 711112019 Ephrata'  GrantCounty  NWIRP

37 |n some cases, the date included here is the date that the incident was reported, not the date of the
arrest itself. In addition to the likelihood of other, unrepaorted cases, it is possible that some cases
represented here may be duplicated.

3% Cases sourced to the Washington Immigrant Solidarity Network (WAISN) include incidents reported via
the network’s rapid response hofline as well as arrests withessed by WAISN vaolunteers; cases sourced to
the Washington Defenders Association (WDA) were reparted in response to a survey of public defenders
and other attorneys who witnessed or received reports of courthouse arrests of their clients or other
individuals; cases sourced to Northwest Immigrant Rights Project (NWIRP) and the ACLU of Washington
include individuals represented by these organizations.
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Appendix [I: Selected public records detailing local
collaboration with ICE/CBP courthouse arrests

Record 1: Email correspondence between Garth Dano (Grant County Prosecuting
Attorney) and Thomas D. Watts (CBP), January 24, 2018

From: WATTS, THOMAS D [mallto:: “i@chp.dhs.gov)
Sent: Wednesday, January 24, 2018 4:28 PM

To: Garth Dano

Cc: Kevin ). McCrae; Kaye Burns; Chad A. Jenks; Alan White

Subject: RE: (No Subject}

It was great meeting you today as well. [ look forward to working together in a mutually beneficial relationship.

You can reach out to me directly ot to

{@icbp.dhs.poy
“(échp.dhs.gov

£ T can't provide immediate assistance,

Thanks again, Tom

From: Garth Dano

Sent: Wednesday, January 24, 2018 4:09:23 PM

To: WATTS, THOMAS D

Cc: Kevin 1. McCrae; Kaye Burns; Chad A. Jenks; Alan White

Subject:

Tom, it was great meeting you and the fellas today. Could you all send me your phone and email info please. Look
forward to your help here in Grant county
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Record 2: Email correspondence between Kaye Burns (Grant County Prosecuting
Attorney’s Office) and Thomas D. Watts (CBP), January 24, 2018

From: ‘ WATTS, THOMAS D <2 @cbp.dhs.govs

Sent: Wednesday, January 24, 2018 4:48 PM

To: Kaye Burns; Garth Dano

Ce Kevin L. McCrag; Chad A. Jenks; Alan White; ABBINK, BRIAN W; WEBB, MARC D
Subject: RE: (No Subject)

My apologies. You can use either email address for me. They both get to me. 1)

As far as who to add to the distribution list, I would choose different names other than Agents Garcia and Clift,
Please use the following addresses:

LR @cbp.dhs.gov
Erninii@cbp.dhs.gov
Vi (@cbp.dhs.gov
They will be heavily involved in the day to day docket review.

Thanks,
Tom

From: Kaye Bums

Sent: Wednasday, January 24, 2018 4:37:52 PM
To: WATTS, THOMAS D; Garth Dano

Cc: Kevin 3. McCrae; Chad A, Jenks; Alan White
Subject: RE: (No Subject)

Mr. Watts — | noticed your e-mait address is different than the one | was provided {20000 mi@dhs.gov). Could you
please verify it for me so that | can forward our daily list ta you? Alse, do you wish the list to alse be sent to the other
two individuals you mentioned? Thank you.

Kaye Burns

Administrative Assistant

Grant County Prosecutor’s Office
PO Box 37

Ephrata WA 98823

(509) e
(509) -
e-mail -

dmerantcountywa. gov
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Records 3-4: Email correspondence between Thomas D. Watts (CBP), Garth Dano (Grant
County Prosecuting Attorney), and Chad A. Jenks (Grant County Deputy Prosecuting
Attorney), February 14, 2018

From: WATTS, THOMAS D < it i@chp.dhs.govs>
Sent: Wednesday, February 14, 2018 2 29 PM

To: Chad A. Jenks

Subject: RE: 2.20 ML and 301 Calendars

iust wanted you to know we have picked up three already this week. This program is a success, | feel. In addition, we've
developed several targets off criminal aliens that have skipped their court dates. We'll get them as well. @

Thanks again,

Tom

From: Garth Dano <0 @grantcountywa.gov>
Sent: Wednesday, February 14, 2018 4:13 PM
To: Chad A. Jenks; WATTS, THOMAS D
Subject: RE: 2.20 ML and 301 Calendars

Great news Tom -garth

From: Chad A. Jenks

Sent: Wednesday, February 14, 2018 2:31 PM
To: WATTS, THOMAS D

Cc; Garth Dana

Subject: RE: 2,20 ML and 301 Calendars

Thanks Tom. Glad to hear that the laws are being enforced.

Chad A. Jenks

Deputy Prosecuting Attorney

District/Juvenile Division Supervisor

Grant County Prosecuting Attorney’s Office

PO Box 37

Ephrata, WA 98823

Phone: - B

Fax: : i
EH(Merantcounty wa.gov

22




University of Washington Center for Human Rights - October 1, 2019
https:/fjsis.washington.edu/humanrights/2019/10/0 t/ice-chp-courthouse-arrests/

Record 5: Email correspondence between Thomas D. Watts (CBP) and Chad A. Jenks
(Grant County Deputy Prosecuting Attorney), February 23, 2018

From: WATTS, THOMAS D < = @cbp.dhs.gov>
Sent: Friday, February 23, 2018 10:03 AM

To: Chad A. Jenks

Subject: RE: Calendar for 3.01.2018 RM 301

No problem. By the way, we picked up three more yesterday morning. it's been fun. ©

From: Chad A. Jenks [mailto: Pgrantcountywa.gov

Sent: Friday, February 23, 2018 5:52 AM

To: ABBINK, BRIAN W <; @chp.dhs.gov>; WEBB, MARC D <&t
THOMAS D < @cbp.dhs.gov>

Subject: FW: Calendar for 3.01.2018 RM 301

“ii@chp.dhs.gov>; WATTS,

Sorry, was gone the last few days on vacation. Sending you some dockets.

Chad A. Jenks

Deputy Prosecuting Attorney
Districe/Juvenile Division Supervisor
Grant County Prosecuting Attorney’s Office

From: KOLER, LOUIS V < @cbp.dhs.gov>
Sent: Wednesday, April 10, 2019 12:01 M

To: Helen Kenyon <+ @co.adams.wa.us>
Subject: Contacts

Helen,

These are the current email addresses that we would like the dockets sent to, There will be a name change or two every
3-6 months as Agents switch responsibilities.
Thank you, we appreclate your asslstance,

w@chp.dhs.gov
@CBP.DHS.GOV
“@cbp.dhs.goy
@chbp.dhs.gov
@CBP.DHS.GOV
@CBP.DHS.GOY

Louis Koler
U.S, Border Patrol Agent

Spokane Border Patrol Station
10710 Newport Hwy, Spokane, WA 99218
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Record 6: Email from Louis V. Koler (CBP) to Helen Kenyon (Adams County Prosecuting
Attorney’s Office), April 10, 2019

From: KOLER, LOUIS V < @chp.dhs.gov>
Sent: Wednesday, April 10, 2019 12;01 PM

To: Helen Kenyon ‘@co.adams.wa.us>
Subject: Contacts

Helen,

These are the current email addresses that we would like the dockets sent to. There will be a name change or two every
3-6 months as Agents switch responsibilities.
Thank you, we appreciate your assistance,

@chp.dhs.gov
@CBP.DHS.GOV

@CRP,DHS.GOV

Louis Koler

U.S. Border Patrol Agent

Spokane Border Patrol Station
1t Hwy, Spokane, WA 99218
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Record 7: Email from Janet Millard (Grant County Prosecuting Attorney’s Office) in reply
to Jaimie A. Waite (Deportation Officer, ICE), June 18, 2018

From: Janet Millard < . - * @grantcountywa.gov>
Sent: Monday, June 18, 2018 4:22 PM

To: Waite, Jaimie A

Subject: RE:

Arraignment 7/2/18

From: Waite, Jaimie A {malltoss i @ice.dhs.gov]
Sent: Monday, June 18, 2018 2:13 PM
To: Janet Millard <222 grantcountywa.gov>

Subject::i:

Can you tell me this fellows case number and next court date?

Thanks.,

(FBH o

Jaimie Waite
Deportation Officer

301 Yakima Street - G28
Wenatchee, WA 58801
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Record 8: Email from Jaimie A. Waite {Deportation Officer, ICE) in reply to inquiry from
Alan White (Grant County Chief Deputy Prosecutor), September 11, 2018

From; Waite, Jaimie A <y i@ice.dhs.gov>
Sent: Tuesday, September 11, 2018 3:25 PM

To: Alan White

Subject: RE: Saiiidie

He is a US Citizen. 1 don’t pick on US Citizens.

Thank you.

From: Alan White [mailto: ‘@grantcountywa.gov]
Sent: Tuesday, September 11, 2018 2:03 PM

To: Waate, laimle A< @ice.dhs.gov>
Subject;

Are you working on this gentieman?
Wou!d your agency be following this case?
DOB: B
Has no FBI number, but a SSN.

He appeared to be employed, we do not have any prior record or DOL records on him

Alan White
Chief Deputy Prosecutor
Grant County Prosecutor Office

Record 9: Email from Sgt. Greg Knutson (Grant County Sheriff’s Office) to Jaimie A.
Waite (Deportation Officer, ICE), October 11, 2017

From: Greg Knutson <iiiims@grantcountywa.gov>
Sent: Wednesday, October 11, 2017 5:37 PM

To: Waite, Jaimie A

Subject: have one

Yo Homie, call me tomorrow morning at 2487. Just booked a guy with a pnor deportatuon for assault 4 dv, Should go to
court around 1030. #4, Using an alias of “iiaiass , bog:

FBI g 5, SID #2

Sgt. Greg Knutson, 19

Grant County Sheriff's Office

Gang Unit/Firearms Instr.

P.0. Box 37

Ephrata, Wa 98823
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Attachment 5

MEMORANDUM
TO: Terra Nevitt, Interim Executive Director
FROM: WSBA Committee on Professional Ethics
RE: The CPE’s view on the Proposed Amendment to Rule 4.4 Comment (4) and
Proposed General Rule 38
DATE: January 8, 2020
Issue

The Committee on Professional Ethics (CPE) received information that on November 6,
2019, the Supreme Court of Washington ordered publication of the Proposed Amendment
to Rule of Professional Conduct 4.4 Comment (4) for comment within 60 days. This
Proposed Amendment is attached hereto as Exhibit A. It details the names of the
Proponent Organizations, the purpose behind their proposal, request for expedited
consideration, and the suggested Rule changes.

At the same time, the Proponent Organizations also proposed a new General Rule 38
prohibiting civil arrests, without a judicial arrest warrant or judicial order for arrest of a
person, inside a court of law in connection with a judicial proceeding or other business
with the court or while a person is traveling to such a proceeding. A copy of the proposed
General Rule is attached as hereto as Exhibit C. The proposed General Rule was also
accepted for comment by the Washington State Supreme Court on November 6, 2019,
with a 60-day comment period.

The Board of Governors of the Washington Bar Association tasked the CPE to formulate
its view on the Proposed Amendment. In addition, the CPE was asked to advise the
Board of Governors on whether the Proposed Amendment to RPC 4.4 Comment (4) has
an impact on the advisability of the proposed GR 38, or vice versa.

The CPE’s view on the proposed GR 38
The Committee believes that, while they have similar aims, the proposed GR 38 and the

Proposed Amendment to RPC 4.4 Comment (4) do not conflict or overlap in significant
ways. The CPE notes that, if GR 38 is adopted, facilitating a process that leads to an
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arrest of a person engaged in a judicial process or judicial business would likely violate
RPC 8.4(h) and (j).

CPE’s view on the Proposed Amendment of RPC 4.4 Comment (4)

The CPE believes that many of the changes in the Proposed Amendment are unnecessary
and are not warranted for the reasons stated in the Analysis section below. If changes are

to be made to the Rule, the CPE believes that its proposed changes in Exhibit B should be
adopted instead.

CPE’s view on expedited consideration of the Proposed Amendment of RPC 4.4
Comment (4)

The CPE also strongly believes that expedited consideration of the Proposed Amendment
IS not warranted.

First, the Proponent Organizations do not cite, nor was the CPE able to locate, any data to
indicate an ongoing pattern or practice of “the use of civil immigration enforcement as a
weapon against immigrant parties and witnesses across Washington” by the attorneys in
the Washington State Bar Association. Absent supporting data, the CPE struggles to
identify the exceptional circumstances justifying expedited consideration of the Proposed
Amendment.

Second, and more importantly, the CPE believes a normal comment period is necessary
to allow such affected parties as prosecutors, practicing lawyers employed by local, state,
and federal authorities, and practicing lawyers who are also public officials, a meaningful
opportunity to voice their opinions on the impact of the proposed changes. As described
in detail below, some of the proposed changes to Comment (4) appear to expand the
scope of Rule 4.4 itself, which is something that at the very least calls for sufficient time
to allow for careful deliberation and an opportunity for the affected parties to be heard.

Analysis

The CPE disagrees with the proposed replacement of “a third” with “any” on line
4 of the Suggested Amendment. The original language is intended to cover any
person who is not also a client and the language of the Rule itself specifically calls
out “a third person” as the intended recipient of the protection. Responsibilities of
a lawyer vis-a-vis their clients are covered by other Rules and the CPE does not
see any reason why this Rule should be expanded to cover a lawyer’s own clients
when the Rule itself explicitly only covers third parties.
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The CPE agrees with the changes in lines 5, 8 and 12 of the Proposed Amendment
to encompass both civil and criminal matters. There does not appear to be any
justification for limiting the Rule to the obstruction of a person from participating
in a civil matter only. There also does not appear to be any reason for limiting the
Rule to apply to lawyers who are representing clients in civil matters only. The
CPE agrees that the Rule should apply to lawyers who represent clients in both
civil and criminal matters.

The CPE disagrees with the changes in lines 5-6 of the Suggested Amendment
(adding “or otherwise assists with civil immigration enforcement.”) This
suggested addition does not appear to fit into the sentence grammatically. It also
appears to be a standalone statement not tied to the purpose of intimidating,
coercing, or obstructing a third person. This addition should be rejected because it
goes beyond the scope of the Rule itself.

In lines 8-12 of the Proposed Amendment, there is a truncation of the original
Rule in the suggested language and the language in bold below appears to have
been omitted:

When a lawyer is representing a client in a eivi-matter, whether the client is

the state or one of its political subdivisions, an organization, or an
individual, a lawyer’s communication to a party or a witness that the lawyer
will report that person to immigration authorities, or a lawyer’s report of
that person to immigration authorities, furthers no substantial purpose of
the eivil adjudicative process if the lawyer’s purpose is to intimidate,
coerce, or obstruct that person, and violates this Rule.

If the drafters meant to propose the deletion the language in bold, we disagree, as
the Rule explicitly imposes an intent element, and it should remain as a qualifier
here.

The CPE does not believe it is necessary to add an explanation as to what “a
client” means in lines 9-10. There is no presumption in the Rules that “a client”
means an individual client. As such, the CPE believes that the suggested addition
of “whether the client is the state or one of its political subdivisions, an
organization, or an individual” is redundant and should be rejected, particularly as
inclusion of the explanation can lead to confusion as to what “a client” means
elsewhere in the Rules.
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The CPE believes the insertion “and violates this Rule” in line 12 of the Suggested
Amendment is not necessary, as the violation of the Rule is implicit in the
statement, but only provided the lawyer’s purpose is to intimidate, coerce, or
obstruct.

The CPE disagrees with the addition in lines 15-18 of the Proposed Amendment
(stating “Sharing personal information with federal immigration authorities,
including but not limited to, home address, court hearing dates, citizenship, or
immigration status, or place of birth, absent a court order, for the purpose of
facilitating civil immigration arrests, is conduct that is in violation of this Rule.”).

First, this proposed language presupposes that the purpose of facilitating civil
immigration arrests is necessarily a purpose “to intimidate, coerce, or obstruct”
within the meaning of RPC 4.4. This is not apparent, as facilitating civil
immigration arrests may be a legitimate purpose in many circumstances.
Additionally, there is ambiguity in the statement “for the purpose of facilitating
civil immigration arrests”—does it need to be an express and predominant
purpose? Does it require knowledge on the part of the sharer that the information
will facilitate an arrest, or is it presumed by virtue of the immigration authorities’
mission? To illustrate, lawyers employed by the federal government such as civil
and criminal Assistant United States Attorneys (AUSASs), Department of Justice
attorneys, and others routinely and properly obtain, use, and share information
about defendants’, investigative targets’ and witnesses’ immigration status.
AUSAs and other federally employed lawyers are routinely tasked with enforcing
federal immigration laws—note that these are not lawyers employed by federal
immigration authorities, which the Proponent Organizations seek to exempt from
the Rule, see paragraph X below. Further, prosecutors (both state and federal) can
and often are required to gather and use immigration information in the course of
their duties. For example, in some cases a government witness’s immigration
status might give rise to a basis for impeachment that must be ascertained and
disclosed to a defendant, such as if there is a likelihood of immigration related
benefits provided to the witness as a result of their testimony. The proposed
language will place prosecutors — both state and federal — in a position of deciding
whether to refrain from learning or inquiring about immigration matters pertaining
to a witness in order to clearly comply with this Rule and therefore risk violating
their ethical duties to disclose potentially exculpatory information to a defendant.

Second, this categorical language may violate a lawyer’s First Amendment rights,

if such sharing is done not in the context of representing a client, but rather in a
personal capacity.
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VI.

VII.

VIII.

The CPE believes that this categorical statement goes beyond the plain language
of RPC 4.4 by a) presuming that facilitating immigration arrests is always a
purpose that is meant “to intimidate, coerce, or obstruct” and by b) omitting the
qualifier that this must be in the context of representing a client. This proposed
language should therefore be rejected.

The CPE disagrees with the suggested addition of reference to Rule 1.6(a) starting
on line 19. Rule 1.6(a) prohibits a lawyer from sharing information relating to the
representation of a client. Rule 4.4 deals with protecting a third party who is not a
client and as such a reference to Rule 1.6(a) does not appear to be relevant here
and may cause confusion. This addition should be rejected.

The CPE disagrees with the proposed addition in line 25 of “immigration status”
to the list of protected bases under RPC 8.4(h). RPC 8.4 (h) specifically
enumerates the protected bases (“sex, race, age, creed, religion, color, national
origin, disability, sexual orientation, honorably discharged veteran or military
status, or marital status”). It does not mention immigration status, and the
proposed addition of this language appears to be expanding RPC 8.4(h) beyond
what the Rule itself states. The CPE believes that the proposed expansion of RPC
8.4(h) to include immigration status should follow the official Rule amendment
process rather than being introduced in an interpretive comment to another Rule.

The CPE disagrees with the proposed addition starting on line 28: “Government
officials may provide immigration authorities with information relating to any
person involved in matters before a court only pursuant to RCW 7.98, or upon
request and in the same manner and to the same extent as such information is
lawfully made available to the general public, or pursuant to a court order.” As an
initial matter, the RPCs do not apply generally to all government officials, rather
only to lawyers who may also be government officials. Further, even as restricted
to the subset of government officials who are lawyers, the source and authority of
this suggested prescription is unclear and appears to go beyond the scope of RPC
4.4. This proposed language should be rejected.

The CPE has concerns with the proposed addition of the following language
starting on line 31: “Additionally, under 8 U.S.C. 8§ 1373, government officials are
not prohibited from sending to or receiving from immigration authorities a
person’s immigration status or citizenship.” This statute states:
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Notwithstanding any other provision of Federal, State, or local law, a
Federal, State, or local government entity or official may not prohibit, or in
any way restrict, any government entity or official from sending to, or
receiving from, the Immigration and Naturalization Service information
regarding the citizenship or immigration status, lawful or unlawful, of any
individual.

8 U.S.C. § 1373 (a).

The United States District Court for the Eastern District of California court noted
in U.S. v. California, 314 F. Supp. 3d 1077, 1101 (2018), that the constitutionality
of this statute is “highly suspect.” (aff’d in part, rev’d in part by U.S. v. California,
921 F.3d 865 (9th Cir. 2019)).

Two district court cases in other jurisdictions have ruled that this statute is
unconstitutional on its face because, per the U.S. Supreme Court in Murphy v.
Nat'l Collegiate Athletic Ass'n, 138 S. Ct. 1461 (2018), the Tenth Amendment
prevents the federal government from prohibiting a state or local jurisdiction from
enacting new laws or policies. See City of Philadelphia v. Sessions, 309 F. Supp.
3d 289, 296 (E.D. Pa. 2018), and City of Chicago v. Sessions, 872 F. Supp. 3d
855, 872 (N.D. Ill. 2018).

Besides the issue of suspect constitutionality of the referenced statute, the CPE
feels that this proposal short shrifts and mischaracterizes the language of the
statute itself. For instance, the proposal does not specify which government
officials are covered by the statute, and it does not clarify that the statute is
proscriptive (i.e., the statute states that there may not be any prohibition on or
restriction of the sharing of information with the Immigration and Naturalization
Service).

The CPE is unclear on why this language is proposed. If the purpose is to
acknowledge a statute-mandated exemption from this Rule for government
officials, (including state government officials such as prosecutors), then the
suggested language should explicitly state so. The CPE would like to point out,
though, that such exception would undermine the very impetus behind the
proposal to amend RPC 4.4, which was a concern that certain county prosecutors
have allegedly shared information with immigration officials, causing immigration
arrests in or near courthouses. A vague and unclear reference to the statute
without an explanation as to its applicability to lawyers subject to the RPCs is
unhelpful and serves no purpose other than to confuse. It should thus be removed.

The CPE disagrees with the suggested addition starting on line 32, which states:
“Lawyers employed by federal immigration authorities engaged in authorized
activities within the scope of lawful duties shall not be deemed in violation of this
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rule.” As drafted, the implication appears to be that lawyers “employed by federal
immigration authorities” (presumably a reference to Homeland Security) can
never violate RPC 4.4 generally. Further, it is unclear why the proposal only seeks
to exempt lawyers employed by federal immigration authorities and omits lawyers
employed by other parts of the federal government who may also be legitimately
engaged in the enforcement of federal immigration laws.

Given that the Rule requires an element of a certain intent and given that, as
described in paragraph V above, sharing of information with immigration
authorities for the purpose of facilitating civil immigration arrests should not be
automatically deemed violative of the Rule, the CPE sees no reason to
categorically exempt any lawyers from the Rule, but acknowledges the need for a
presumptive exemption for those in government employ. The CPE proposes that
this language should be qualified as noted in Exhibit B.

Conclusion:

For the reasons articulated above, the CPE believes that many of the proposed changes to
RPC 4.4 Comment (4) should be rejected and recommends adoption of its proposed
changes instead. The CPE also calls for a normal comment period to allow adequate time
for the affected attorney groups to voice their opinion on the proposed changes.
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Proposed Amendment to
COMMENT ON RULES OF PROFESSIONAL CONDUCT (RPC)
Comment to Rule 4.4 — RESPECT FOR RIGHTS OF THIRD PERSON

A. Names of Proponents:
American Civil Liberties Union of Washington (ACLU-WA), Washington Defender
Association, Northwest Justice Project, Northwest Immigrant Rights Project, Washington
Immigrant Solidarity Network, Columbia Legal Services, Central Washington Justice For
Our Neighbors, Asian Pacific Islander Institute on Gender-Based Violence, Washington State
Coalition Against Domestic Violence, Washington Coalition of Sexual Assault Programs,
Colectiva Legal del Pueblo

B. Spokesperson: Enoka Herat, Attorney
American Civil Liberties Union of Washington
901 Fifth Avenue, Suite 630
Seattle, WA 98164 '
Tel: (206) 624-2184 Email: eherat@aclu-wa.org

C. Purpose:
Since Comment (4) to Rule of Professional Conduct (RPC) 4.4 was originally adopted in

2013, the landscape of immigration enforcement has drastically changed. A technical
amendment to the comment is needed to clarify that the protections extend to the use of civil
immigration enforcement as a weapon against immigrant parties and witnesses across
Washington. The changes to the comment would prevent all lawyers in Washington from
reporting individuals to immigration authorities in both civil and criminal cases and help to
ensure that all lawyers are upholding their duty to facilitate access to justice. The proposed
changes also provide exceptions for state and federal law, and for lawyers employed by
federal immigration authorities.

These clarifications to the existing comment are proposed to prevent warrantless civil arrests
being conducted in and around Washington courthouses by federal immigration enforcement
agents. Cooperation with federal immigration enforcement agencies to facilitate these arrests
transforms state courthouses into a staging ground for immigration detention and deportation,
and makes the courthouse a frightening and unwelcoming place for immigrants and their
families. The Washington State Bar Association (WSBA) Board of Governors unanimously
approved sending a letter to the Department of Homeland Security recognizing that the
“situation leads to access to justice impediments and risks less safe communities.”! Chief
Justice Fairhurst has sent similar letters to ICE and Customs and Border Protection (CBP)
asserting that these arrests “impede the fundamental mission of our courts, which is to ensure
due process and access to justice for everyone, regardless of their immigration status.”

! See attached letter from WSBA BOG to ICE.
? See supplemental materials at 2 and 3.
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Unfortunately, as reflected in the current Comment [4], lawyers have used immigration
enforcement as a strategic tactic knowing that ICE and CBP have in recent months increased
their presence at courthouses.?

Immigration enforcement actions have occurred at courthouses throughout Washington, in at
least 16 different counties.* ICE and CBP primarily target people of color, predominantly
Latinx Spanish speakers. Targeted people are stopped, questioned and/or apprehended as
they seek to enter, are inside, or are leaving a Washington courthouse. As a result,
noncitizens, including immigrants with lawful status, and their families and communities are
afraid to engage with our state’s justice system. Defendants fear showing up for court dates
to answer and defend against criminal charges. They must choose risking additional charges
for failing to appear or being arrested, detained and possibly deported by immigration
enforcement officers. These circumstances compromise defense attorneys’ capacity and
obligations to defend clients, and prosecutors are impeded in their duties to pursue justice for
alleged criminal violations. Similarly, victims of crime, including domestic violence are
afraid to seek judicial protections for fear being separated from their children or otherwise
having to defend themselves against possible deportation.

Our Supreme Court Chief Justice, WSBA, and prosecutors around the country — including
in California, Colorado, Massachusetts, and New York — have publicly condemned
immigration enforcement actions in courthouses because of the chilling effect on immi grants,
However, as the University of Washington’s Center for Human Rights has recently reported,
some prosecutors in Washington have proactively shared information and reported people to
ICE.” Many prosecutors know first-hand that the specter of county involvement in ICE
arrests harms public trust in law enforcement, making people less likely to come forward as
crime witnesses or to seek protection because they fear doing so will lead ICE agents to
detain and deport them or their family members. As a letter sent by California prosecutors to
ICE noted, “[n]o one should fear that their immigration status prevents them from seeking
justice, whether as a crime victim or otherwise.”®

The proposed amendment seeks to clarify that all lawyers in Washington are prohibited from
sharing someone’s personal information in order to facilitate immigration arrests as doing so
burdens community members’ access to courts. In Washington State, law enforcement is
already prohibited from sharing nonpublic, personal information with immigration
authorities,” as are state agencies.® Extending these prohibitions to all lawyers promotes
fairness, public safety, and access to justice for all Washingtonians.’

3 Lilly Fowler, More Immigrants Report Arrests at WA Courthouses, Despite Outcry,
https://crosscut.com/2019/04/more-immigrants-report-arrests-wa-courthouses-despite-outery, (last accessed on
9/26/19).

* See attached report, University of Washington Center for Human Rights, Justice Compromised, Immigration
arrests at Washington state courthouses (Oct. 2019).

3 See Id

® Letter to Attorney General Jeff Sessions from California Prosecutors,
https://fairandjustprosecution.org/wpcontent/uploads/2017/09/Letter-to- AG-Sessions-from-California-
Prosecutors.pdf (April 2017).

7 See SB 5497 (2019-20), Section 6(5),

http://lawfilesext.leg.wa.gov/biennium/201 920/Pdf/Bills/Senate%20Passed%20Legislature/5497-S2.PL pdf,

8 See Executive Order 17-01, https://www.governor.wa.gov/sites/default/files/exe order/eo 17-01 .pdf (February
2017).

? Additionally, an update to the comment was necessary to recognize prosecutors’ obligations under state and federal
law, as well as to protect lawyers employed by federal immigration agencies.
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It is a fundamental right of all Washington residents to access our courts. Const. art. 1, § 10.
Justice system stakeholders must take all possible steps to ensure Washington courts are
open, neutral and accessible to the public, free of restrictions that would otherwise impede
the proper administration of justice. The technical amendment comment to RPC 4.4 furthers
the intent of the current comment and reflects the need to ensure that all lawyers, including
prosecutors, are not contributing to immigration arrests which actively undermine access to
justice. Accordingly, it is appropriate and necessary that the proposed technical amendment
to the comment to RPC 4.4 is adopted.

D. Hearing:

The proponents do not believe a public hearing is needed.
E. Expedited Consideration:

The proponents believe exceptional circumstances justify expedited consideration of the
suggested technical amendment to the comment to RPC 4.4 and request that the Rules
Committee proceed to a 30 day comment period. If the Rules Committee deems it necessary to
direct the proposed commentary to the WSBA’s Professional Ethics Committee for review, we
request that the committee ask that the review be expedited and seek a response within a
timeframe time that circumstances warrant,

F. Supporting Materials:

1. Immigration Enforcement at Washington State Courthouses, Washington Immigrant
Solidarity Network, August 29, 2019.

2. Letter From Chief Justice Mary Fairhurst to Commissioner Kevin McAleenan, US
Customs and Border Protection, April 15, 2019.

3. Letter from Chief Justice Mary Fairhurst to Secretary John Kelly, US Department of
Homeland Security, March 15, 2017. _

4. Letter from Robin L. Haynes, Washington State Board of Governors to Secretary
John Kelly, US Department of Homeland Security, June 1, 2017.

5. Justice Compromised: Immigration Arrests At Washington State Courthouses,
University of Washington Center For Human Rights, October 1, 2019.

4
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SUGGESTED RULE CHANGES
RULES OF PROFESSIONAL CONDUCT 4.4 COMMENT (4)

The duty imposed by paragraph (a) of this Rule includes a lawyer's assertion or inquiry about
any third person's immigration status when the lawyer's purpose is to intimidate, coerce, or
obstruct that person from participating in a civil or criminal matter, or otherwise assists with civil
immigration enforcement. Issues involving immigration status carry a significant danger of
interfering with the proper functioning of the justice system. See Salas v. Hi-Tech Erectors, 168
Wn.2d 664, 230 P.3d 583 (2010). When a lawyer is representing a client -a-eivilmatter,
whether the client is the state or one of its political subdivisions, an organization, or an
individual, a lawyer's communication to a party or a witness that the lawyer will report that
person to immigration authorities, or a lawyer's report of that person to immigration authorities,
furthers no substantial purpose of the eiil adjudicative and violates this Rule.

A communication in violation of this Rule can also occur by an implied assertion that is the
equivalent of an express assertion prohibited by paragraph (a). Sharing personal information with
federal immigration authorities, including but not limited to, home address, court hearing dates,
citizenship or immigration status, or place of birth, absent a court order, for the purpose of
facilitating civil immigration arrests is conduct that is in violation of this Rule. See also Rules
1.6(a) (prohibiting a lawyer from revealing information relating to the representation of a client).
8.4(b) (prohibiting criminal acts that reflect adversely on a lawyer's honesty, trustworthiness, or
fitness as a Jawyer in other respects), 8.4(d) (prohibiting conduct prejudicial to the administration
of justice), and 8.4(h) (prohibiting conduct that is prejudicial to the administration of justice
toward judges, lawyers, LLLTs, other parties, witnesses, jurors, or court personnel or officers,
that a reasonable person would interpret as manifesting prejudice or bias on the basis of sex,
race, age, creed, religion, color, national origin, immigration status, disability, sexual orientation,
or marital status).

Government officials may provide federal immigration authorities with information relating to
any person involved in matters before a court only pursuant to RCW 7.98. or upon request and in
the same manner and to the same extent as such information is lawfully made available to the
general public, or pursuant to a court order, Additionally, under 8 U.S.C. § 1373, government
officials are not prohibited from sending to or receiving from immigration authorities a person’s
immigration status or citizenship. Lawyers employed by federal immigration authorities engaged
in authorized activities within the scope of lawful duties shall not be deemed in violation of this
rule.

Suggested Amendment to RPC 4.4 Comment (4) Page |
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EXHIBIT B

CPE Suggested Changes to Rule
4.4 comment (4)
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EXHIBIT B

COMMITTEE ON PROFESSIONAL ETHICS
SUGGESTED RULE CHANGES
RULES OF PROFESSIONAL CONDUCT 4.4 COMMENT (4)

The duty imposed by paragraph (a) of this Rule includes a lawyer's assertion or inquiry about a
third person's immigration status when the lawyer's purpose is to intimidate, coerce, or obstruct
that person from participating in a civil or criminal matter. Issues involving immigration status
carry a significant danger of interfering with the proper functioning of the justice system. See
Salas v. Hi-Tech Erectors, 168 Wn.2d 664, 230 P.3d 583 (2010). When a lawyer is representing
a client in a civil or criminal matter, a lawyer's communication to a party or a witness that the
lawyer will report that person to immigration authorities, or a lawyer's report of that person to
immigration authorities, furthers no substantial purpose of the eivil adjudicative system if the

lawyer's purpose is to intimidate, coerce, or obstruct that person.

A communication in violation of this Rule can also occur by an implied assertion that is the
equivalent of an express assertion prohibited by paragraph (a). See also Rules 8.4(b) (prohibiting
criminal acts that reflect adversely on a lawyer's honesty, trustworthiness, or fitness as a lawyer
in other respects), 8.4(d) (prohibiting conduct prejudicial to the administration of justice), and
8.4(h) (prohibiting conduct that is prejudicial to the administration of justice toward judges,
lawyers, LLLTs, other parties, witnesses, jurors, or court personnel or officers, that a reasonable
person would interpret as manifesting prejudice or bias on the basis of sex, race, age, creed,
religion, color, national origin, disability, sexual orientation, or marital status).

Lawyers employed by local, state and federal government entities engaged in authorized

activities within the scope of lawful duties are presumptively not in violation of this Rule unless

there is clear indication of no substantial purpose other than to intimidate, coerce, or obstruct a

third person from participating in a legal matter.
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Proponent’s response to CPE’s Exhibit B:

EXHIBIT B

COMMITTEE ON PROFESSIONAL ETHICS
SUGGESTED RULE CHANGES
RULES OF PROFESSIONAL CONDUCT 4.4 COMMENT (4)

The duty imposed by paragraph (a) of this Rule includes a lawyer's assertion or inquiry about a
third person's immigration status when the lawyer's purpose is to intimidate, coerce, or obstruct
that person from participating in a civil or criminal matter. Issues involving immigration status
carry a significant danger of interfering with the proper functioning of the justice system. See
Salas v. Hi-Tech Erectors, 168 Wn.2d 664,230 P.3d 583 (2010). When a lawyer is representing
aclient in acivil or criminal matter, a lawyer's communication to a party or a witness that the
lawyer will report that person to immigration authorities, or a lawyer's report of that person to
immigration authorities, furthers no substantial purpose of the et adjudicative system if the

lawyer's purpose is to intimidate, coerce, or obstruct that person. [Sharing personal
information with federal immigration authorities, including but not limited to, home
address, court hearing dates, citizenship or immigration status, or place of birth, absent a
court order, for the purpose of facilitating civil immigration arrests is conduct that
constitutes a report of a person to immigration authorities for purposes of this rule.]

A communication in violation of this Rule can also occur by an implied assertion that is the
equivalent of an express assertion prohibited by paragraph (a). See also Rules 8.4(b) (prohibiting
criminal acts that reflect adversely on a lawyer's honesty, trustworthiness, or fitness as a lawyer
in other respects), 8.4(d) (prohibiting conduct prejudicial to the administration of justice), and
8.4(h) (prohibiting conduct that is prejudicial to the administration of justice toward judges,
lawyers, LLLTs, other parties, witnesses, jurors, or court personnel or officers, that a reasonable
person would interpret as manifesting prejudice or bias on the basis of sex, race, age, creed,
religion, color, national origin, disability, sexual orientation, or marital status).

Lawyers employed by local, state and federal government entities engaged in authorized

activities within the scope of lawful duties are presumptively not in violation of this Rule unless

there is clear indication of no substantial purpose other than to intimidate, coerce, or obstructa

third person from participating in a legal matter.




Shelly Bynum

Subject: FW: CPE Meeting - Action Taken

From: J. Donald Curran <jdcvic@dctpw.com>

Sent: Thursday, January 23, 2020 12:37 PM

To: Rajeev Majumdar <rajeev@northwhatcomlaw.com>; pandapara@comcast.net

Cc: Terra Nevitt <terran@wsba.org>; Sciuchetti, Kyle <Kyle.Sciuchetti@MillerNash.com>; Jeanne Marie Clavere
<jeannec@wsba.org>; aaliyasova@gmail.com; Doug Ende <douge@wsba.org>; Darlene Neumann
<darlenen@wsba.org>

Subject: CPE Meeting - Action Taken

Mr President:

The Committee on Professional Responsibility telephonically conferred today, January 23, 2020 at 11:30am to discuss,
deliberate and take potential action regarding the proponents’ response to the attached
CPE Exhibit B: RPC 4.4 comment 4 which reads:

“Sharing personal information with federal immigration authorities, including but not limited to, home address, court
hearing dates, citizenship or immigration status, or place of birth, absent a court order, constitutes a report of person to
immigration authorities for purposes of this rule.”

By a vote of 7-0the CPE did not approve the proposed amendment to Exhibit B.

By a vote of 6-1 the CPE recommends a modification of the proposed amendment to delete the words “not limited to”
so that the revised proposed amendment would read:

“Sharing personal information with federal immigration authorities, including but-retlimited-te; home address, court
hearing dates, citizenship or immigration status, or place of birth, absent a court order, constitutes a report of person to
immigration authorities for purposes of this rule.”

The CPE urges the BOG to request the Supreme Court for a reasonable extension of time to allow such affected parties
as prosecutors, practicing lawyers employed by local, state and federal authorities, and practicing lawyers who are also
public officials, a meaningful opportunity to voice their opinions on the impact of the proposed changes.

If there is anything further the CPE can do to assist you and the Board of Governors in this matter please let me know.

DON CURRAN, CHAIR

WSBA Committee on Professional Responsibility
601 West Main Avenue #1212

Spokane, Wa. 99201

509-455-9500

From: J. Donald Curran <jdcvic@dctpw.com>

Sent: Wednesday, January 22, 2020 10:32 AM

To: Rajeev Majumdar <rajeev@northwhatcomlaw.com>; pandapara@comcast.net

Cc: Terra Nevitt <terran@wsba.org>; Sciuchetti, Kyle <Kyle.Sciuchetti@MillerNash.com>; jeannec@wsba.org;
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aaliyasova@gmail.com; Doug Ende <douge@wsba.org>; aaliyasova@gmail.com
Subject: CPE Meeting

Mr President:

The Committee on Professional Responsibility will telephonically meet tomorrow, January 23rd, to discuss, deliberate
and take potential final action regarding the proponent’s response to CPE’s Exhibit B: RPC 4.4 new comment 4 and
specifically this language:

“Sharing personal information with federal immigration authorities, including but not limited to, home address, court
hearing dates, citizenship or immigration status, or place of birth, absent a court order, constitutes a report of person to
immigration authorities for purposes of this rule.”

| will promptly email you following the CPE’s meeting.

DON CURRAN, CHAIR

WSBA Committee on Professional Responsibility
601 West Main Avenue #1212

Spokane, Wa. 99201

509-455-9500
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MEMORANDUM
To: WSBA President, President-Elect, Immediate Past President, and Board of Governors
From: Terra Nevitt, Interim Executive Director

Date: January 24, 2020

ACTION: Approve Amended Resolution adopting schedule of public meetings to file with Code
Reviser in compliance with the Open Public Meetings Act.

The Open Public Meetings Act provides that the governing body of a public agency shall provide
the time for holding regular meetings by ordinance, resolution, bylaws, or by whatever other rule
is required for the conduct of business of that body. [RCW 42.30.070] The schedule, including the
time and place of the regular meetings, shall be filed with the code reviser on or before January or
each year for publication in the Washington State Register. [RCW 42.30.075]

In November 2019, the Board of Governors adopted a Resolution that was published. This
Amended Resolution changes the start time of the Executive Committee Meetings from 10:00 am
to 9:00 am and deletes two subcommittee meetings that were placed on the attachment in error.

111
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WASHINGTON STATE
IATION

BAR ASSOC

Board of Governors

RESOLUTION ADOPTING SCHEDULE OF REGULAR MEETINGS OF THE

WASHINGTON STATE BAR ASSOCIATION BOARD OF GOVERNORS

Whereas, RCW 2.48.050 authorizes the Board of Governors to adopt rules

concerning annual and special meetings; and

Whereas, WSBA Bylaws Article VII.B.8 provides that each bar entity will set
regular and special meetings as needed;

NOW, BE IT RESOLVED THAT on January 28, 2020, the Washington State Bar
Association Board of Governors adopts this Amended 2020 Meeting Schedule and

directs the Executive Director to file this Resolution with the Code Reviser.

DAY(S) DATE(S) START TIME | LOCATION DESCRIPTION
Tuesday January 7 1:00 PM WSBA Offices Pro Bono and
Seattle, WA Public Service
Committee
Saturday January 11 10:00 AM WSBA Offices Washington
Seattle, WA Young Lawyers
Committee
Monday January 13 9:30 AM WSBA Offices Court Rules and
Seattle, WA Procedures
Committee
Monday January 13 10:00 AM WSBA Offices BOG Personnel
Seattle, WA Committee
Wednesday | January 15 12:00 PM WSBA Offices Diversity
Seattle, WA Committee
Wednesday | January 15 1:00 PM WSBA Offices Budget and Audit
Seattle, WA Committee
Thursday - | January 16- 9:00 AM WSBA Offices Board of
Friday 17 Seattle, WA Governors
Meeting
Tuesday January 21 12:00 PM WSBA Offices Editorial Advisory
Seattle, WA Committee

% 1325 4th Avenue | Suite 600 | Seattle, WA 98101-2539
./ 206-443-9722 | @wsba.org | www.wsba.org
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Friday January 24 12:00 PM WSBA Offices Council on Public
Seattle, WA Defense
Monday January 27 12:00 PM WSBA Offices Member
Seattle, WA Engagement
Workgroup
Monday January 27 1:00 PM WSBA Offices Budget and Audit
Seattle, WA Committee
Tuesday February 4 1:00 PM WSBA Offices Pro Bono and
Seattle, WA Public Service
Committee
Friday February 7 10:00 AM WSBA Offices Committee on
Seattle, WA Professional
Ethics
Friday February 7 12:00 PM WSBA Offices Council on Public
Seattle, WA Defense
Saturday February 8 10:00 AM WSBA Offices Diversity
Seattle, WA Committee
Monday February 10 | 9:30 AM WSBA Offices Court Rules and
Seattle, WA Procedures
Committee
Monday February 10 | 11:00 AM WSBA Offices BOG Personnel
Seattle, WA Committee
Monday February 24 | 10:00 AM | WSBA Offices BOG Executive
9:00 AM Seattle, WA Committee
Monday February 24 | 12:00 PM WSBA Offices Member
Seattle, WA Engagement
Workgroup
Monday February 24 | 1:00 PM WSBA Offices Budget and Audit
Seattle, WA Committee
Tuesday March 3 1:00 PM WSBA Offices Pro Bono and
Seattle, WA Public Service
Committee
Monday March 9 9:30 AM WSBA Offices Court Rules and
Seattle, WA Procedures
Committee

1325 4th Avenue | Suite 600 | Seattle, WA 98101-2539
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Saturday March 14 10:00 AM WSBA Offices Washington
Seattle, WA or | Young Lawyers
Pierce County Committee
Monday March 16 11:00 AM WSBA Offices BOG Personnel
Seattle, WA Committee
Wednesday | March 18 12:00 PM WSBA Offices Diversity
Seattle, WA Committee
Thursday - March 19 - 9:00 AM Hotel RL Board of
Friday 20 Olympia, WA Governors
Meeting
Friday March 20 9:00 AM Temple of Board of
Justice Governors
Olympia, WA Meeting with
Supreme Court
Seattle WA Defense
Monday March 30 10:00-AM | WSBA Offices BOG Executive
9:00 AM Seattle, WA Committee
Monday March 30 12:00 PM WSBA Offices Member
Seattle, WA Engagement
Workgroup
Monday March 30 1:00 PM WSBA Offices Budget and Audit
Seattle, WA Committee
Tuesday April 7 1:00 PM WSBA Offices Pro Bono and
Seattle, WA Public Service
Committee
Monday April 13 9:30 AM WSBA Offices Court Rules and
Seattle, WA Procedures
Committee
Monday April 13 11:00 AM WSBA Offices BOG Personnel
Seattle, WA Committee
Wednesday | April 15 12:00 PM WSBA Offices Diversity
Seattle, WA Committee
Friday April 17 10:00 AM WSBA Offices Committee on
Seattle, WA Professional

Ethics

1325 4th Avenue | Suite 600 | Seattle, WA 98101-2539
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Friday - April 17-18 9:00 AM WSBA Offices Board of
Saturday Seattle, WA Governors
Meeting
Monday April 20 9:00 AM WSBA Offices Budget and Audit
Seattle, WA Committee
Monday April 20 10:00-AM | WSBA Offices BOG Executive
9:00 AM Seattle, WA Committee
Monday April 20 12:00 PM WSBA Offices Member
Seattle, WA Engagement
Workgroup
Friday April 24 12:00 PM WSBA Offices Council on Public
Seattle, WA Defense
Tuesday May 5 1:00 PM WSBA Offices Pro Bono and
Seattle, WA Public Service
Committee
Saturday May 9 10:00 AM Northwest Washington
Region Young Lawyers
Committee
Monday May 11 9:30 AM WSBA Offices Court Rules and
Seattle, WA Procedures
Committee
Monday May 11 11:00 AM WSBA Offices BOG Personnel
Seattle, WA Committee
Thursday — | May 14-15 9:00 AM Hotel Board of
Friday Bellwether Governors
Bellingham, WA | Meeting
Saturday May 16 1:00 PM WSBA Offices Budget and Audit
Seattle, WA Committee
Thursday May 21 12:00 PM WSBA Offices Member
Seattle, WA Engagement
Workgroup
Friday May 22 12:00 PM WSBA Offices Council on Public
Seattle, WA Defense
Saturday May 23 10:00 AM WSBA Offices Diversity
Seattle, WA Committee

1325 4th Avenue | Suite 600 | Seattle, WA 98101-2539

800-945-WSBA | 206-443-WSBA | questions@wsba.org | www.wsba.org

115



Tuesday June 2 1:00 PM WSBA Offices Pro Bono and
Seattle, WA Public Service
Committee
Monday June 8 9:30 AM WSBA Offices Court Rules and
Seattle, WA Procedures
Committee
Monday June 15 11:00 AM WSBA Offices BOG Personnel
Seattle, WA Committee
Wednesday |June 17 12:00 PM WSBA Offices Diversity
Seattle, WA Committee
Friday June 19 10:00 AM WSBA Offices Committee on
Seattle, WA Professional
Ethics
Seattle WA Defense
Monday June 22 10:00-AM | WSBA Offices BOG Executive
9:00 AM Seattle, WA Committee
Monday June 22 12:00 PM WSBA Offices Member
Seattle, WA Engagement
Workgroup
Monday June 22 1:00 PM WSBA Offices Budget and Audit
Seattle, WA Committee
Tuesday July 7 1:00 PM WSBA Offices Pro Bono and
Seattle, WA Public Service
Committee
Friday July 10 12:00 PM WSBA Offices Member
Seattle, WA Engagement
Workgroup
Friday July 10 1:00 PM WSBA Offices Budget and Audit
Seattle, WA Committee
Monday July 13 9:30 AM WSBA Offices Court Rules and
Seattle, WA Procedures
Committee
Wednesday | July 15 12:00 PM WSBA Offices Diversity
Seattle, WA Committee
Friday July 17 12:00 PM WSBA Offices Council on Public
Seattle, WA Defense

1325 4th Avenue | Suite 600 | Seattle, WA 98101-2539
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Monday July 20 11:00 AM WSBA Offices BOG Personnel
Seattle, WA Committee
Meeting
Thursday July 23 9:00 AM Skamania Lodge | Board of
Stevenson, WA | Governors
Retreat
Friday — July 24-25 9:00 AM Skamania Lodge | Board of
Saturday Stevenson, WA | Governors
Meeting
Saturday July 25 10:00 AM Skamania Lodge | Washington
Stevenson, WA | Young Lawyers
Committee
Monday August 3 10:00-AM | WSBA Offices BOG Executive
9:00 AM Seattle, WA Committee
Monday August 3 12:00 PM WSBA Offices Member
Seattle, WA Engagement
Workgroup
Monday August 3 1:00 PM WSBA Offices Budget and Audit
Seattle, WA Committee
Tuesday August 4 1:00 PM WSBA Offices Pro Bono and
Seattle, WA Public Service
Committee
Friday August 7 12:00 PM WSBA Offices Council on Public
Seattle, WA Defense
Monday August 10 9:30 AM WSBA Offices Court Rules and
Seattle, WA Procedures
Committee
Friday August 21 10:00 AM WSBA Offices Committee on
Seattle, WA Professional
Ethics
Monday August 24 11:00 AM WSBA Offices BOG Personnel
Seattle, WA Committee
Friday — August 28-29 | 9:00 AM Davenport Hotel | Board of
Saturday Spokane, WA Governors
Meeting
Monday August 31 10:00-AM | WSBA Offices BOG Executive
9:00 AM Seattle, WA Committee

1325 4th Avenue | Suite 600 | Seattle, WA 98101-2539
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Monday August 31 12:00 PM WSBA Offices Member
Seattle, WA Engagement
Workgroup
Monday August 31 1:00 PM WSBA Offices Budget and Audit
Seattle, WA Committee
Tuesday September 1 | 1:00 PM WSBA Offices Pro Bono and
Seattle, WA Public Service
Committee
Friday September 12:00 PM WSBA Offices Council on Public
11 Seattle, WA Defense
Saturday September 10:00 AM Large Financial | Diversity
12 Center Room Committee
Seattle, WA
Saturday September 10:00 AM WSBA Offices Washington
12 Seattle, WA Young Lawyers
Committee
Monday September 9:30 AM WSBA Offices Court Rules and
14 Seattle, WA Procedures
Committee
Monday September 11:00 AM WSBA Offices BOG Personnel
14 Seattle, WA Committee
Thursday - September 9:00 AM WSBA Offices Board of
Friday 17-18 Seattle, WA Governors
Meeting
Friday October 2 10:00 AM WSBA Offices Committee on
Seattle, WA Professional
Ethics
Monday October 19 10:00 AM WSBA Offices BOG Personnel
Seattle, WA Committee
Monday October 26 10:00-AM | WSBA Offices BOG Executive
9:00 AM Seattle, WA Committee
Thursday — | November 9:00 AM WSBA Offices Board of
Friday 12-13 Seattle, WA Governors
Meeting
Monday November 16 | 10:00 AM WSBA Offices BOG Personnel
Seattle, WA Committee

1325 4th Avenue | Suite 600 | Seattle, WA 98101-2539
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Friday December 4 | 10:00 AM WSBA Offices Committee on
Seattle, WA Professional
Ethics
Monday December 14 | 10:00 AM WSBA Offices BOG Personnel
Seattle, WA Committee

Adopted by the Board of Governors on January 28, 2020.

Rajeev Majumdar, President
Washington State Bar Association
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