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Washington’s Alternate Path to the Bar: APR 6

by Marjorie A. Walter

L ong before the word apprentice became inextricably linked witloat the structure and group dynamic of a classroom. Juggling what are
certain tonsorial-challenged real estate mogul, apprenticeship was bssentially two full-time jobs is very challenging, and the workload is
most aspiring lawyers gained the knowledge and skill they neededelentless. The program is designed to be followed 12 months a year,
become practicing attorneys. As late as 1930, only four states maitlhout breaks. Rule 6 also places enormous demands on the tutor,
dated any law school attendance, and only one of those requiredathe must develop reading assignments for each subject (some of which
three-year course of study that is now the norm. By contrast, todag may not have encountered since her own legal training), discuss
Washington is one of only four states that does not require any ke reading with the clerk, and prepare and administer an exam every
school attendance. In a few other states an applicant need not haweth.

earned a law degree, but must have completed either one or two years @ addition to studying the various subject areas, clerks are actively
study at an ABA-accredited law school. As of 2005, there were fevimrolved in their tutor’s practice or judicial work. As such, a clerk may,
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than 150 of these legal apprenticesvith supervision, spend time working directly with clients to under-
in the United States, compared withstand their legal needs, interviewing witnesses, drafting and respond-
approximately 140,000 students ating to pleadings and discovery requests, performing legal research,
tending ABA-accredited law preparing contracts, developing case strategy, and other myriad tasks
schools. related to the tutor’s work. This practical experience is invaluable, but
There are currently 51 law often lacking in the traditional law school curriculum and approach.
clerks (as they are known in Wash-  Some schools have tried to address this gap between the theoretical
ington) enrolled in the state’s four-and the practical. Harvard, for example, recently announced that 1Ls
year program, the scope and rewill take a problem-solving course, while 2Ls and 3Ls will have greater
quirements of which are prescribedopportunities for clinical work and internships. According to the De-
by Admission to Practice Rule 6.cember 2006 issue of the alumni newslettarvard Law Todaythe
For each of those four years, theevamped curriculum reflects a belief that problem-solving exercises
clerk pays an administrative feeshould be a critical component of legal education and that hands-on
(currently $1,500) and is requiredtraining should be central to many students’ law school experience.
to work full time for a practicing The Rule 6 program provides plenty of hands-on training and prob-
attorney or judge, who serves as theem-solving experience.
clerk’s tutor. APR 6 also providesa  Direct, or at least statistically significant, comparisons between Rule
means for lawyers from other coun-6 clerks and law school graduates in Washington are difficult because
tries to qualify to take the Washing-there are so few clerks, but clearly those who complete the program
ton State Bar Exam. Admission toare well-qualified to take the bar. Since 1984, when the WSBA adopted
the program is not automatic. Boththe current rules and program structure, 92% of clerks who have taken
clerk and tutor must apply and at-the exam have passed. Rule 6 alumni have achieved success in a wide
tend an in-person interview with avariety of practice areas. Many are active in the WSBA and their local
member of the WSBA Law Clerk bar associations; one serves on a county bar association board of trust-
Committee. The clerk must submitees, another is a municipal court judge, and at least two are public
letters of recommendation, a perdefenders.
sonal statement, and proof of afour- The Rule 6 path to the bar is not any easier than the usual route, but
year college degree. it can provoke resentment from some who sweated through three years
Once admitted to the program,of school and spent tens of thousands of dollars earning a JD.
each clerk works through 18 re-Bellingham lawyer Penny Henderson, who completed the Rule 6 pro-
quired courses (unless they argram and now serves on the Law Clerk Committee, has encountered
granted advanced standing) and sigutright hostility from other attorneys, who have accused her of being
electives. Every month, the tutora pretend lawyer. Nothing could be further from the truth. According
reports to the WSBA on both theto Henderson, “Law clerks aren’t people who couldn’t cut it in law
clerk’'s studies and work for thatschool.” They tend to be extremely motivated, and hold themselves to
month. Amember of the Law Clerk a very high standard of performance. Most tutors, adds Henderson, are
Committee monitors each clerk’sequally motivated, with a “huge sense of civic duty and community
progress. Clerks need to be comfortinvolvement.”

able studying independently, with- continued on page 12
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Editor’s Column by Jason T. Vail

L ike many aspiring lawyers, | came to law school with | have already had opportunities to do this during my
the intent to practice public-interest law. And, like many simshort time on the Board of Governors. | was pleased to sup-
lar law students, | quickly became aware of the challengeart the Justice in Jeopardy funding package currently wind-
and barriers to this type of legal career. For example, nmg its way through the state legislature that, if successful,
school’s career services office knew virtually nothing aboutill increase the funding of entities providing services to
public interest fields and could provide me little concretew-income people. This, in turn, should result in public-
direction or advice. When | finally came across public-irservice employment and volunteer opportunities for young
terest job opportunities on my own, | quickly discoverelhwyers, from civil legal aid to public defense to Court Ap-
that these jobs are not at all plentiful and competition fpointed Special Advocate (“CASA”) programs. | am con-
the limited available slots is fierce. On top of it all, | had tbnuing my work as liaison to the Access to Justice Board
carefully weigh my burgeoning student loan debt agairtsiat is currently overseeing the implementation of its new
the prospect of future earnings that were sure to be a fr&tate Plan for the Delivery of Legal Services, which will
tion of what could be obtained in the private sector. Nevémprove the distribution of civil legal services statewide and,
theless, thanks to tremendously helpful mentoring and amnsequently, chances for young lawyers all across the state
vice from faculty and public interest attorneys, | was fortue fulfill their RPC 6.1 responsibilities to provigeeo bono
nate enough to join the civil legal aid community after gradaervices.
ation, and | continue this work today. | am also now a board member of the Washington State
My experiences as a law student and new legal aid laBar Foundation which, among other things, administers the
yer have left me with a personal commitment to give thrublic interest Loan Repayment Assistance Program
same kind of help | received to other hopeful public-intereSLRAP”). | know full well how student loan repayment
lawyers. Thus | have consistently endeavored to make npyessures can steer law students and young lawyers away
self available as a resource for advice and mentoring to yodrgm public interest careers, a problem that will continue to
lawyers and, in particular, law students interested in publi@ecelerate with rising tuition and interest rates. An effective
interest law. | have found my experiences giving presentzRAP is a way to relieve this debt burden and give new
tions and meeting one-on-one with interested lawyers aaitiorneys the freedom to pursue important legal work. | in-
law students to be incredibly energizing. These efforts léehd to work with the Foundation to find ways to strengthen
in part to my decision to get involved with the Bar Associand even expand this program. | also support the work of
tion and to serve as editorld& Novg where | have strived the APR 6 Law Clerk Program, which is featured in an ar-
to ensure every issue (that | have managed) included at I¢iatt written by Marjorie Walter, a current law clerk and fu-
one article or item that might better inform the readershipre young lawyer, in this issuel@& Novo This program is
about public-interest work and the opportunities therein. Arrdunique and vital way to ensure that the practice of law is
this has not just been my own personal initiative; the Youlgen to all, not just those who can afford law school. If we,
Lawyers Division is known throughout the WSBA as thas a Bar Association, are serious about diversity in our pro-
“public-service arm” of the Bar for all of its work in thisfession, | believe the Law Clerk Program is an excellent
regard. Thus, | have tried very hard to make &igéNovo way to cultivate that diversity.
reflects this strong aspect of the Division as well as my own In closing, | hope you have found readibg Novahese
particular interest in lawyers working for the common goog@ast eighteen months to have been as interesting as | have
Now, as my eighteen-month term as editor comes to found preparing and editing it to be. As always, we are con-
end with this issue, | am absolutely confident BafNovés  tinually open to your input, suggestions, and article submis-
new editor, former associate editor Shelley Ajax, and nesions. And | particularly hope to hear from you about the
associate editor, Cynthia Jones, will continue to keep pubhork of the Bar Association and the Board of Governors
service issues in front @fe Novds readership. and what you would like to see us doing to help you have
I am also pleased that | will be continuing my work fothe chance to achieve the kind of legal career that you envi-
the Young Lawyer Division as its representative on treoned having when you first decided to be come a lawyer.
WSBA Board of Governors, where | will be able to con-
tinue working to eliminate the impediments to public intedason T. Vail is editor dde Nova Mr. Vail is a staff attor-
est careers like those | faced. | do this not solely becauseday with the Seattle office of Northwest Justice Project and
is a matter of personal concern to me; instead, | believe vesw staff attorney-legal editor with the Sargent Shriver Na-
strongly that all law students and young lawyers should hat@nal Center on Poverty Law’s legal journal, Clearinghouse
as much freedom as possible to choose work they find meReview. He can be reached at 206-464-1519 or
ingful to them, whether that be public-interest or any othgrsonv@nwjustice.otgAll opinions are solely his own and
legal practice. not those of the WYLD, the WSBADe&r Nova
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President’s Column by John Brangwin

One day as | ventured onto a website, a question and Sandy begin the race at the same time, who will finish first?
at the edge of the site’s page caught my attention A. Jack
by asking: Which state has the longest coast line? B. Sandy

A. Alaska C. They tie
B. California D. Neither
C. Florida E. Impossible to tell

D. Hawaii
6. Which number should come next? 64, 16, 4,1, ?

I clicked on letter “A” and sure enough lwas  A. 1/16
right. Before | knew it, | was taking a 40 question B. 1/12
IQ Test. After | answered all 40 questions, | was given neither my C. 1/8
score nor the correct answers. But after filling in my name (I used aD. 1/2
bogus one in case | got all the questions wrong — no record that wayE. 1
and my email address (I used my Yahoo account for fear of spam) and
THEN wading through what seemed like a hundred offers for one What number is one half of one quarter of one tenth of 8007?
product or another, | was finally given my score —a 126. | have no ideaA. 2
if that's high or low, good or bad, but | guess | won’t quit my day job. B. 5
The analysis of my answers did suggest | might enjoy being an attorneyC. 8
—hmmm, lucky guess. What you will see below are a few of the “40” D. 10
guestions. | got every one of these wrong, so if you get even one of. 40
these correct you can say you're smarter than me. But you probably
didn’t need this test to figure that out. By the way, the correct answ@rsTwo cars start off at the same point on a straight highway facing

are on page 9. opposite directions. Each car drives for 6 miles, takes a left turn,
Enjoy! and drives for 8 miles. How far apart are the two cars?
A. 2 miles
1. Which one of the five choices makes the best comparison to B. 11 miles
LIVED and DEVIL as 6323 is to: C. 14 miles
A. 2336 D. 20 miles
B. 6232 E. 26 miles
C. 3236
D. 3326 9. True knowledge exists in knowing that you know
A. Everything
2. John likes 400 but not 300; he likes 100 but not 99; he likes B. Nothing
3600 but not 3700. Which does he like: C. The truth
A. 900 D. The weather
B. 1000 E. The meaning of life
C. 1100
D. 1200 10.For the picture
sequence shown, find QO0O® QOO0 VOO
3. If some Wicks are Slicks, and some Slicks are Snicks, then some the picture that 0800 V000 @000
Wicks are definitely Snicks. The statement is: follows logically from 0000 0000 0000
A. True one of the five below. OO0 OOO0 OOOO)
B. False
C. Neither A. B. C. D. E.
4. Sue is both the 50th best and 50th worst student at her school
How many students attend her school? 0000 @000 @000 OO0 @OV
A 50 0000 O00 OV O8O0 OOV
B. 75 0080 OO0 OO0 OeV0 OOO®
C. 99 O000 @000 OCOOe OO0 @000
D. 100
E. 101 Courtesy of: http://web.tickle.com/tests

5. In a race from point X to point Y and back, Jack averages 30 John Brangwin is the president of the WYLD, and practices law as a
miles per hour to point Y and 10 miles per hour back to point partner in Woods & Brangwin, PLLC, located in Wenatchee. He can
X. Sandy averages 20 miles per hour in both directions. If Jack be reached at 509-663-3915 john@wblawfirm.com
Answers on page 9
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Seventh WYLD Express (the “Ski/LE”) a Success!

by Adrienne Keith and Julia A. Bahner, 2006-2007 co-chairs of the WYLD Membership Committee

L eavenworth—Washington'’s “Bavarian Village’—was a picture pepride in their winery really showed. A cheese and salami platter from
fect wonderland for the 7th WYLD Express on February 24. Youtige local “cheesemongers” store complimented the wines. A group din-
lawyers from across the State were treated to four fascinating speakersvas then held at King Ludwig’s German restaurant to go with
and nearly as marfgee CLE credits. Trial lawyer Jim Danielson, Judgeeavenworth’s “little Bavaria” feel. A polka band played in the back-
John Bridges, and attorneys Art Lachman and Phil Safar shared theund.
years of wisdom with well over 40 young lawyers at the picturesque On Sunday the group had the choice of skiing at Steven’s Pass or
Enzian Inn. snowshoeing in Leavenworth. The fresh snow made the skiing a popu-
Jim Danielson, of Wenatchee’s Jeffers, Danielson, Sonn & Aylwatdy option.
spoke on deposition techniques. Jim shared the practical insightdhe snow-
has gained in his 35 years of practice and advised young lawyers wshate tour
courteous, professional steps to take in this key aspect of discoverymds made
also shared some war stories, including being mindful of the scopengmorable
discoverable documents. Don't forget: everything you send an experpart be-
is discoverable, including letters that contain your view of the casecause of the §
Judge John Bridges spoke about his role in the historic 20p4ide, Mr.
Governor’s Election case. Judge Bridges’s presentation revealedkbein Pow-
level of judicial efficiency that is possible when the lawyers work witkrs, the di-
judges, rectorofthe
when judges forestry edu-
work with cation staff \wWyLD members on snowshoe tour and guide Kevin Powers
higher atthe WSU
courts, and Extension campus in Chelan County. Mr. Powers shared a wealth of
when the information about the outdoors as young lawyers got some exercise by
clerk’s of- trekking in the falling snow behind the Leavenworth National Fish
fice takes Hatchery complex.
advantage This successful and enjoyable event would not have been possible
of new tech- without the efforts of Amy O’Donnell, WYLD Liaison, WYLD Mem-
nology. Re- bership Committee member Kristin Guberman, the WYLD CLE Com-
J galing the mittee for their generous donation of funds, and the rest of the Mem-
Photo of WYLD members at Icicle Ridge Winery audience bership Committee for their great ideas on topics and location. Finally,
with humor, we’d like to thank this year’s WYLD president, John Brangwin, for his
Judge Bridges described how he came to be involved in a case of stafgport, as well as the speakers for their generous time and insight!
wide importance where more than 1, 200 pleadings were filed in a cas@he Membership Committee is already hard at work on WYLD
where less than 200 votes decided the election outcome. Attendees lsgoeess number 8, to be held this summer or fall. We’d love to have
given a copy of the court’s decision as background to Judge Bridgasr help in planning it. Tentatively, Vancouver, Washington, has been
presentation — a fascinating read. Judge Bridges also revealed thecdoosen as
tents of some of the mail he received after the decision — not all dhé location.
fan mail in such a politically charged case! Ideally, the
Seattle-area attorney Art Lachman made the trek to Leavenwatthner will
from Seattle to speak about the new Rules of Professional Condoet.held in
Energetic and straightforward, Art reminded the audience that “ethRmstland and
by feel is not a great idea.” With the recent changes to the Rulesnafmbers
Professional Conduct, Art's presentation and use of hypotheticals hifgom the Or-
lighted the need to know the rules and to apply professional judgmemgton YLD
The final speaker of the afternoon was Wenatchee’s Phil Safar, it be in-
served as an amiable guide through the complicated maze of immigited as
tion law. The take-home tip of the day: criminal charges can makeell. Stay
quick end to an immigrant’s quest for citizenship. Phil's thorough ntamed for
terials, coupled with his generous offer to share forms, more than comore infor-
pleted his introduction to this important area of law. mation.
Every WYLD express includes fun social events and Leavenworth
was no exception. After the CLE the participants headed to the neaklsitten by Adrienne Keith and Julia A. Bahner, 2006-2007 co-chairs
Icicle Ridge Winery(www.icicleridgewinery.comfor a complimen- of the WYLD Membership Committee. Ms. Keith practices amicable
tary private tour and tasting. This family-owned winery is only fodamily law in Seattle, and can be reachedatienne.keith@gmail.com
miles from Leavenworth in a magnificent log home setting. The family¥és. Bahner practices commercial litigation and bankruptcy law and
can be reached atilbahner@hotmail.com
®

Honorable John E. Bridges and James M. Danielson (right)




@rn 2007

Review of Justice Stephen Breyer’s Book on Interpreting the Constitution

Justice Stephen BreyerActive Liberty: Interpreting Our Democratic ConstitutiofNew York: Alfred K. Knopf 2005). 161 pages. $23.00.
by Sean T. McLaughlin

Wth the recent addition of Chief Justice John Roberts and JusticeFocusing orGrutter v. Bollinger Breyer also address the use of
Samuel Alito to the U.S. Supreme Court, it remains unclear whethetive liberty in examining affirmative action. In contrast to Justice
the Rehnquist-era’s text-based originalism will continue to gain mBkarence Thomas, Breyer maintains that color-blindness is not the sole
mentum. Nonetheless, over the last three decades, progressivesdraxiag historical purpose behind the Equal Protection Clause. Instead,
largely struggled to espouse a viable, comprehensive frameworlt girives to empower traditionally excluded groups in fully participat-
analyze constitutional questions and persuasively articulate the lawgsin American social and political life. The Clause also demands that
role in contemporary American life. Justice Stephen Breyer's boodurts examine practical consequences and carefully scrutinize laws
Active Libertyambitiously strives to fill this jurisprudential void. with race-based distinctions in order to “ferret out classifications [that]

Breyer outlines his thematic approach by pronouncing that theeality [are] malign, but [that are] masquerading as benign.” Thus,
United States, at its core, is built on principles of liberty. Citing politaccording to Breyer, some forms of affirmative action — such as those
cal philosopher Benjamin Constant, he maintains that these key pused in law school admissions — are still necessary to ensure a diverse,
ciples involve freedom from government coercion (liberty of thgarticipatory democracy. If not, “too many would conclude that the
moderns) and freedom to actively participate in government (libertynaition and its governmental processesleés notours”
the ancients). Ever mindful of constitutional history, Breyer’s theme Breyer next discusses active liberty’s relationship to statutory in-
concentrates on the latter — which he refers to as “active liberty.” terpretation and administrative deference ur@eevron U.S.A., Inc.

Built on the works of John Hart Ely, “active liberty” guides Breyer’'s. National Resources Defense Council, Fror unclear, ambiguous
general interpretative approach. Specifically, it directs our attentiorstatutes, Breyer contends that that wholly emphasizing text often runs
the Constitution’s democratic objective and the importance of legistédieul of the founders’ expectation that judges would remain faithful to
tive purpose and practical consequences. An advocate of judicial medislative will. Breyer advocates increased attention to legislative pur-
esty, Breyer does not selectively abandon text, history, tradition,pose and utilizing a “reasonable member of Congress” standard. Re-
precedent. Disturbed by the judiciary’s growing politicization, Breysponding to Justice Antonin Scalia, Breyer maintains that sole adher-
plainly acknowledges a general consensus on the importance of teese to cannons of textual interpretation too often produces impracti-
key interpretive tools. He contends that judges, when resolving consdi results and unnecessarily frustrates public expectations. Breyer’s
tutional and statutory disputes, merely differ on where and how tregute understanding of the legislative process and rejection of legal
should be emphasized. elitism is also central to his thematic approach. The American people

To illustrate his theme'’s utility, Breyer provides a series of examplase more than capable of discerning a legislator’s general intent in en-
When examining First Amendment political and commercial speeatting a particular law. “But is impossible to ask an ordinary citizen
issues, Breyer argues that active liberty helps generate and apply@mn ordinary legislator) to understand the operation of linguistic can-
propriate levels of scrutiny. For campaign finance reform and consumens of interpretation . . . [or] draw any relevant electoral conclusion”
safety, active liberty should drive courts to preserve a balanced, defram judicial decisions based solely upon their use.
cratic flow of information. In the process, legislators can continue Breyer concludes by addressing possible objections to his active
working to ensure that speech remains the province of ideas and lieerty approach. Through argument and example, Breyer respectfully
son — not merely dictated by brokers of money and power. dissects the tenets of text-based originalism. Reminding us that the

Addressing federalism issues, Breyer maintains that active libeérgmers never specifically dictated a preferred, fixed method of consti-
principles dictate a preference for incentive-based cooperation andutional and statutory interpretation, Breyer also notes that practitio-
creased transparency, especially for matters of local concern. Nores of text-based originalism (literalists) are not unconcerned about
theless, Breyer contends that the Court’s recent federalism cases (cotagsequences. Literalists’ unflappable emphasis on text and unilateral
bly its commandeering and Commerce Clause decisions) have stiftedis on the framers’ purported original understanding operates as its
congressional innovation and enthusiasm. Consistent with then form of judicial subjectivity. Indeed, interpretative cannons, his-
Constitution’s democratic objective, Breyer maintains that greater dmiy, and tradition are not self-selecting.
erence to clearly articulated legislative purposes and even narrow conBreyer also argues that active liberty is fully compatible with judi-
sultation with Congress during the lawmaking process could help reisd prudence. He notes that active liberty’s attention to purposes, con-
cue many statutes that courts too quickly strike down on purely textsdiuences, and the Constitution’s democratic objectives does not “au-
grounds. tomatically invite frequent dramatic legal changes.” Purposes and con-

For privacy concerns, which he defines as an individual's “powsgquences should be considered in reference to the textual ambiguities
to control what others can come know about him or her,” Breyer agafrissue, not whether they are necessarily good or bad. Breyer wraps up
celebrates the importance of judicial restraint. He also contends ttiatcritique by stating that text-based originalism simply fails to de-
broad, pre-mature constitutional rulings often unduly stifle democraliieer on its promises. For Breyer, literalism does not produce clear,
approaches to resolving privacy issues in the today’s complex, digitakkable rules for future universal use. Separating rules from context,
landscape. “Courts, in determining the breadth of a constitutional haldhsequence, and purposes too often leads to injustice, unworkable
ing, should look to the effect of a holding of a certain breadth on fhrecedent, and ultimately, the law’s divorce from the practical realities
on-going policy creating process.” For Breyer, this approach not oo American life. With no irony lost, Breyer contends that these results
pays proper tribute to the Constitution’s enduring values, but reinforees simply “inconsistent with the most fundamental original intention
the importance of weighing both the legal and practical consideratiofishe Framer’s themselves.”
for each, unique privacy dispute. continued on page 12
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™ Dear Family Lawyer
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Dear Family Lawyer
| have been practicing family law for only a short time. | was réhe same regardless of whether the allegations are true. You need to
cently retained by a client who had been served in a dissolutiordefelop the evidence and present your case in an ethical manner. Now
marriage action involving three small children. At our initial meetingyould probably be a good time to review the newly revised Rules of
the client appeared visibly shaken by the fact that his wife had seredfessional Conduct as to what your duties are and what they are not.
him with no apparent indication of any problem in the marriage. After If your client is, in fact, a perpetrator, you will need to guide him
meeting with this client a few times, | was greatly impressed by lnigo appropriate counseling and treatment in order to be able to dem-
compassion and obvious affection for his family. Yesterday, my cliemistrate to the court whether he poses any risk to the children. If he is
called in tears to inform me that he had just been served with a tengwictim of a false allegation, you will need to work hard to prove a
rary protection order based on allegations of domestic violence lodgedative — something that is difficult to do.
by his estranged wife. The order temporarily prohibits contact with his
wife and his children. | know that allegations of domestic violence centhere a criminal charge pending?
have a long-term impact on whether, and to what extent, a parent willThe more important question is to ascertain whether criminal charges
be allowed to have contact with the children. | want to give my cligmve been filed against your client. Depending on the allegations, there
effective advice and representation, but | don’t have much experiemay be either misdemeanor or felony charges pending. This is impor-
in these types of cases. Can you give me some pointers on what | shtantdfor you to know as your client has constitutional protections at
be doing? stake in either case.
Signed, What to Do Now  If there are criminal charges pending and if you do not handle crimi-
nal matters, then you should be advising your client to retain an expe-
Dear WTDN rienced criminal defense attorney. If you know of no such attorney to
Many experienced family law attorneys will tell you that it is, unvhom you could refer your client, there are a number of possible re-
fortunately, not uncommon to see allegations of domestic violence asigerces that may be of help. For example, you could check out the
during a dissolution action. In fact, a recent column in this publicati@niminal Law Section site on the WSBA website, contact your local
addressed that issue from the perspective of a victim’s lawyer. Whdids association to see if there is a local criminal bar, or contact the
not so openly discussed, however, is what to do if your client is eitiéashington Association of Criminal Defense Lawyers or visit their
the perpetrator or if he has been wrongfully accused or is, in factyebsite.
male victim. You should also explain to your client that you and the criminal
Although leading sociologists have repeatedly found that men atedense attorney need to be able to communicate in order to best repre-
women commit intimate violence at similar rates, the commonly heleint the client’s interests. This will probably require that your client
belief of many remains grounded in the concept that domestic violeegecute a written authorization for counsel to communicate freely.
is the use of physical power by men against women in an effort to gainYou should also instruct your client not to discuss the allegations
and maintain control over women. Unfortunately this does not helfih anyone other than his attorneys — not family members or friends
your male clients who are victims of either domestic violence perme-even counselors — until he is fully advised in his rights and has a
trated by their female partner or who are victims of false allegationcofnplete understanding of the consequences of such communications.
domestic violence brought by their female partner.
As a lawyer, even if you have a firm grasp of the legal relevanceleimporary protective orders vs. temporary restraining
domestic violence in family law proceedings, there is a great deal morders
that you need to know and to consider when representing a client in thé temporary order for protection is governed by RCW 26.50 and

A column answering family law questions

“Dear Family Lawyer” is prepared foDe Novoby the Family Law Section
of the Washington State Bar Association

situation you have described. can be obtained by any person claiming to be a victim of domestic
violence or who fears violence by a “family or household member.” It
Do | need to know if my client did the deed? can be obtained in district, municipal, or superior court and can be

The first question that often comes to an attorney’s mind in sugffective for up to fourteen days. The other party is served with the
cases may be “Do | need to know if my client did what he has bgwstition, notice of hearing and temporary order with a hearing sched-
accused of doing?” There are two schools of thought on this typeulefd within fourteen days, at which time the court may deny or grant
question: one is that you should find out, and the other is that yuorder effective for up to one year or more. There is no cost to the
should not. Regardless of how you personally feel about the answegetftioner in such matters.
you are going to represent this client, your duty as an advocate remains continued on next page
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Dear Family Lawyerfrom previous page also yourself. In dealing with a domestic violence case, victim safety
must be paramount. The victim here may be your client, but it may
A temporary restraining order is governed by RCW 26.09 and 26.2B0 be the complaining spouse.

Married persons or persons with a child in common who are filing for, Refer client to Appropriate Programs and Servidésin fact
diyorce, legal separation, custody, or to de'Fermine parentage may ob-your client is a victim, he may face great difficulty in locating
tain such an order and need not have experienced an assault or threat dfaryices in your community because victim advocacy programs
violence. This type of order can do all that an order for protection does geared toward male victims are few and far between. Contact the
as well as ordering child support, maintenance, use of property, and \yashington State Domestic Violence Hotline (1-800-562-6025 \/
can address child custody. It can only be obtained in superior court as aTTY) to find out if there is such a program in or near your com-
part of a family law action and can be filed at the time of a civil petition munity to which you could refer your client. If the client is a per-
and signed by the judgex parteuntil the preliminary hearing —often  hatrator and no criminal charges have been filed, start getting the
within fourteen days of entry. Afiling fee of $200 plus possible local  gjient into counseling and evaluations/treatment to address the

surcharges may apply, but may also be waived for indigent persons. cjienrs pehaviors so that the behaviors will not be repeated.
Additionally, the petitioner may have to bear the costs of service for

such orders. » Work in Concert with the Criminal Defense Attorriéyhere are

In both cases, a respondent violating the order can be arrested with¢"iminal charges pending, before making any referrals for your
possible criminal or contempt charges also being brought upon viola- €Nt to counseling or to evaluations of any kind, discuss such
tions. In neither case can a petitioner authorize a respondent to violate®Ptions with the criminal defense attorney to determine what pro-
the order. This is very important for your client to understand that even 9rams might be helpful rather than harmful to the issues in the

if the complaining party contacts him and says “l forgive you — come crimir_1a| action. If_he or she agrees that it would be be_neficial to
home,” your client must understand that until a judge signs an order of the client, then actively seek out various types of professional thera-

dismissal, the protective or restraining order is stillin effect and itis no PeUlIC assistance including counseling, anger management or do-

defense that the complaining party authorized his return. He will still MEeStic violence evaluations, and similar programs. Then, make

go to jail! your rpferrals in concert with th_e crlmlnal attorney and encourage
If your client is charged criminally, the court may also enter a no (he client to follow through. It is also important for the criminal

contact order pursuant to RCW 10.99 with or without the protected atiorney and your client to understand the ramifications of taking

party requesting such an order. a plea bargain in criminal court on the family law matter, such as
It may also be valuable to know that a third violation of a protec- 0SS Of custody or visitation with the children.

tive order may result in the respondent being charged with a felony! + Read the Affidavit in Support of the Protective Order Careflilly

is extremely important that you know the statutory requirements

Understand domestic violence to sustain a request for a protective order. Look to see if the infor-

Do your research and learn as much as you can about domestic__ . . : R e
violence, the statutes in effect in the state of Washington, and learn mation provided in the affidavitis legally sufficient. You may want

from the experience of your local colleagues with regard to how the to consider filing a CR 65(b) motion to quash the order right away.

courts in your jurisdiction handle such allegations. Join the Family’ Explain the Protective Order in Detato through the protective
Law Section and take advantage of the wisdom of your peers through order with your client, line by line. Make sure to emphasize to
active list serve conversations, connection with experts in such mat- him or her that no matter how much he or she misses the children,
ters, and read the valuable articles posted on the section website. Theviolating the order will only make things worse. Explain the con-
“Dear Family Lawyer” column in the June 2006 editiorDef Novo sequences including further criminal charges, jall, fines, treatment,
gives a good definition of what constitutes domestic violence in this 10ss of contact with the children for extended periods of time, and
state as well as how certain social science professionals define the pheOther relevant items. Explain that your client cannot drive by the
nomena. In addition to the myths cited in that column, here is another house to check up on what is going on while the client is away.

to be aware of: « Develop a Safety Pladelp your client plan for court appear-
ances as well as daily life. Encourage your client to always come
to court with an escort of some kind and to develop a similar pat-
tern of not going places alone where the client could be accused
of violating the protective order. Encourage the client to use an
answering system on the telephone to avoid being trapped into
contact by the alleged victim — a not uncommon practice. Con-
sider your own safety as well. If your client is a perpetrator, he or
she could turn on you. Make sure your office is a safe place for
everyone. Schedule appointments at a time when there is staff
nearby to either intervene or to call for help. Never, ever give out
your home telephone number to the client.

Services available and planning for court » Get a copy of the police report(s) and 911 call if they eist-

It is unlikely that you have sufficient training and experience to ally these items can only be obtained by the client or by his crimi-
assess whether the allegations made against your client are true — nonal defense attorney. They can reveal important information about
is that necessarily your role as his or her attorney. However, you can the allegations and the timing of the allegations which may be
take some important precautions to protect not only your client but crucial to your case as well as that of the criminal attorney.

continued on next page
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« Myth: Only women are victims of domestic violence and only men
are perpetratorsNumerous studies have been conducted in the
last twenty-five to thirty years that have repeatedly pointed out
the fact that men and women commit violence at similar rates.
These studies are not an attempt to minimize or question the mag-
nitude or seriousness of violence inflicted on women by men. In-
stead, they look candidly at the possibility (and the empirical evi-
dence) that men and women are roughly equal in their use of any
form of physical violence. Abuse is abuse and, unfortunately, is
not limited to one gender.
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Clark County Young Lawyers Notice: BarBri Class Action

Annual Meeting by Quinn H. Posner

The class action lawsuit against BarBri was recently settled for $49

million. Anyone who purchased a BarBri course between 1997 and

Last month the Clark County Bar Association Young Lawyers Secti2006 anywhere in the United States may be entitled to approximately

(YLS) held its annual meeting and election of new officers. The YI$325, provided the purchaser did not request an exemption from the

is proud to announce three new officers: Quinn Posner, president; Mila suit. The official website isww.barbri-classaction.com/barbri/

Chase, vice president; and Chris Boyd, secretary/treasurer. The Yefult.htm.

would like to give a special thanks to Chris Veley for his guidance and While settlement information has yet to be posted, this is the official

hard work throughout our first year. Without him, this organizatiagettiement website where all information will posted as soon as details

would never have gotten off the ground. are available.

The YLS is especially excited for the upcoming year. We are

preparing to present many exciting and useful programs for our

members, ranging from CLEs to social events. The cornerstone of .

social calendar will again be the annual summer BBQ/softball outhLD Seeks Trlal Advocacy

welcoming all members of the Clark County Bar Association whe . :

the Young Lawyers are poised to repeat as champions over the nErEOgram Plannlng Commlttee

senior members of the bar. Further, one of our goals is to bring

members together with other young professionals in Clark County&zblunteers

order to foster relationships that will benefit clients and the community

in the future. In sum, we anticipate a great year! The Trial Advocacy Program (TAP) is an intensive two-weekend
program sponsored by the WYLD each fall. The first weekend is

Quinn H. Posner is an associate attorney at Duggan Schlotfeldtc8mprised of presentations and workshops by accomplished trial

Welch in Vancouver, WA. He can be reached at 360-699-1201 a@torneys, judges and legal consultants on critical phases of trial

gposner@dsw-law.com preparation and practice, including depositions, discovery, voir dire,
opening statements, etc. Mock jury trials will be held the second
weekend. Trials teams prepare cases using assigned trial materials and

2007 WYLD Pre-Law Student Leadership the information learned during the workshops, then argue the case in a

one-day trial before a judge and jury. Following the verdict, participants
Conference — Volunteers Needed! will receive constructive criticism and helpful insights from the judge

Attorney volunteers are needed for the 2007 WYLD Pre-Law Stud(‘;?\[{'fj members .Of the j!”y- . .
Leaderghip Conference, scheduled for May 19, 2007, from 10:00 a.m.Th(.e WYLD is seeking volunteers to participate on the TAP pl_annlng
- 6:00 p.m. at the Yakima Convention Center in Yakima Washingtgﬁ.mm'ttee for the 2007 program. Volunteers will be responsible for

The conference is free to high school students from around the < ﬁeuiring speakers and assist with putting together the course materials.

and is designed to encourage young people to attend college and 8H1m|ttee members will also help to coordinate the mock trials.

sider a career in the legal profession. Attorneys from around the s at(%;gr?ir?]re qugg?lsr;[gﬁ g;a?nargc@'pv";ggg’Orr)lefSTi\Fc,ogLaeﬁ: 2&XZYLD
are encouraged to attend. For information on how you can particip a y y 019 y

please contact Amy O’Donnell, WYLD liaison, anyo@wsba.org atDonald astacey.macdonald@metroke.gov

Dear Family Lawyerfrom previous page

* Request a Guardian Ad Lite@hildren are always the victim of can help, and the parties’ criminal histories. You should also know
cases involving domestic violence regardless of whether the vic- whether a polygraph would be useful, be ready to decide whether
tim is mom or dad. Children learn from their parents’ behavior the victim’s story rings true or false and why, and finally, analyze
including how to become a victim as well as a perpetrator. They whether the victim’s story is credible or filled with inconsisten-
need an advocate. If your client is truly the victim in this case, the cies. Be prepared with answers to all of the foregoing questions
children are going to need an advocate; thus, a dutiful guardian ad and more when you walk into the courtroom.
litem can help. But be careful, familiarize yourself with the po?—jinal word
of guardians ad litem in your jurisdiction and know how to assure

2 4 . - . While there are many agencies to which female victims of domes-
that a fair-minded guardian ad litem is appointed rather than gne . .
. ) S IC"violence can turn, there are, unfortunately, very few from which
who has a preconceived perception of domestic violence. - . . .
male victims can likewise seek assistance. Most shelters do not offer

« Overcome the Allegations with Evidence and Facts to the Capace for males. Most advocacy programs do not offer groups for male
trary. Know the history of each party, i.e., whether there have begatims. In fact, several domestic violence programs do not even rec-
similar allegations brought by either party in prior relationshiggynize the possibility that a man could be a victim. If you are correctin
and the outcome of them, whether there have been similar allggasr assessment that your client is the victim in this case, you may
tions brought against your client by prior partners and the ohtve a difficult time proving it. If you feel you are in over your head,
come of them, whether your client has an alibi or witnesses thiati can always seek assistance from your peers.
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WSBA Leadership Institute
Seeks Fellows for 2008

The Washington State Bar Association seeks applicants for the 2008
WSBA Leadership Institute. The Leadership Institute recognizes that
many lawyers, especially those from diverse backgrounds and otherYoung lawyers interested in serving on the WYLD Board ¢
underrepresented groups, have not been traditionally recruited| for Trustees are invited to submit applications for the followin
leadership positions or made aware of opportunities for leadership Positions:
training, skill development, and professional growth available through

the WSBA. Ten to 12 attorneys, in practice for three to 10 years,

be carefully selected for the fourth year of the program. The program

will take place January to August 2008.

The program is a collaborative, experiential, and individualized
curriculum that includes eight professional-development seminars. The
WSBA Leadership Institute fellows will benefit from the latest trends
in professional leadership development; exposure to the legislative|and
judicial systems; interaction with high-level state and local officigls * The WYLD Committee for Diversity encourages young lawy
and judges; and opportunities to meet high-profile attorneys from fthe Yers to submit applications for the at-large trustee position. T

private and public sectors. The program requires a two-y
commitment. Following the completion of the first year, fellows a
expected to serve on a WSBA section, committee, or bar-related acti
Fellows will earn a minimum of 30 CLE credits, and the program is
charge to participants.

To be considered for the program, applicants must: (1) complete anthe State of Washington. Under-representation and divers
application with cover letter, résumé, and three references; (2) be
active WSBA member; (3) have practiced law in a U.S. jurisdiction f

three to 10 years (i.e., any attorney who has been admitted in a
jurisdiction between January 1, 1998 and December 31, 2005, m
this criterion); (4) be nominated by his/her employer, or if se
employed, by another individual; and (5) provide evidence of inter
in community and WSBA activities. Applications for the 2008 WSB
Leadership Institute will be available June 1, 2007. The deadline
applications for the 2008 Leadership Institute will be early Septem
2007. Application and nomination forms and instructions will b
available on the WSBA website atww.wsba.org/lawyers/
leadership_institute.htnfror further information, please contact Camill
Campbell atamillec@wsba.orgr 206-239-2116.

President’s Columrfrom page 3
Answer key:

=
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Guide:
10 correct:  You are a total genius. Why are you wasting your

time being an attorney?

@rn 2007

WYLD President-elect and
Trustee Applications Sought

=

Trustee, At-large*

Trustee, King County District
Trustee, Snohomish County District
Trustee, Southwest District
Trustee, Spokane County District
President-elect, Washington State

he
D
he
ay
ho

ar at-large trustee position is for a person who, in the WYL
e Board’s discretion, has the experience and knowledge of {
vity.issues affecting those lawyers whose membership is or m
no have been historically underrepresented on the Board, or w

represents some of the diverse elements of young lawyers of
ity
s gnmay be determined by the Board at the time of the election|of
or any at-large trustee, considering factors such as race, gender,
U.Ssexual orientation, disability, and age. For further informatign
eetON the at-large trustee position, please refer to section 3.2 of
f- the WYLD Bylaws, www.wsba.org/lawyers/groups/wyld/
bst wyldbylawsasofoct2006.pdf.
A
for To be eligible for one of these positions, a candidate must be a
ber member of the WYLD for at least the first two full years of the
e position.
»  If you are an eligible young lawyer interested in serving ag a
WYLD trustee, please send:
1. Cover letter describing yourself, your practice, and why
you feel you are a strong candidate for the position;
2. Current résumé.
to: Amy O’Donnell, WYLD Liaison
Washington State Bar Association
1325 Fourth Avenue, Suite 600
Seattle, WA 98101
amyo@wsba.org
Fax: 206-727-8319
Applications must be received by 5:00 p.m. on May 1, 200y7.
To be considered, applications should include all of the abave

mentioned documents, and the documents should be submmit-
ted together in one complete packet.

For more information about the WYLD, please visi
www.wsba.org/lawyers/groups/wyld/default.htm.

Elected trustees will serve a three-year term commencing

7-9 correct:  You're awfully smart.

4-6 correct: Not too bad.

1-3 correct: How did you get into law school?
0 correct: You're as smart as John.

October 1, 2007.
O,
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The BOG Report by Jason T. Vail

The Washington State Bar Association Board of Governors (“td'umber of members of the Creditor-Debtor Section, as well as sev-
BOG”) met January 11 and 12, 2007, in Tumwater and Olympia €@ Pankruptcy court trustees, who objected to our actions.
was a very interesting meeting, covering a diverse range of subjects! @M quite familiar with the application of the Homestead Exemp-
Below are some of the highlights. tion from.my own practice and | did some research on the issue prior to
First, | requested — and received — a unanimous statement of 4pMeeting. It was very apparent to me that the current exemption of
port from the BOG for the Young Lawyers Division’s effort to secure®0:000 in today’s housing market was wholly insufficient to meet the
2008 ABA Young Lawyers Division conference in Seattle. This effdd@SIC, historical purposes of such an exemption, and | was unpersuaded
is being headed by WYLD President-elect Mark O’Halloran. The stafy.the arguments in opposition to an increase in the exemption amount.
ment of support from the BOG was included in the initial applicatigiPWever, | was bothered by accusations made regarding the internal
materials sent to the ABA. Stay tuned to future issu@edflovofor ~Process undertaken within the Section when reaching its recommenda-
opportunities to get involved in this project. tion to the BOG. | was concerned that such dissention might be exacer-
The BOG then turned to several pressing issues. The first concefffgd by the BOG's independent action to go beyond the Section’s
RPC 1.15A, the rule covering the safeguarding of client property.'fifommendation (especially in light of questions whether the original
2006 the Washington Supreme Court approved this rule that, amBfgmmendation accurately reflected the Section’s position), thereby
other things, requires attorneys holding monetary and non-monef?;{?§s'bly undermining the bill and affecting its success in the legisla-
property belonging to a client, including original legal documents, {§€- | proposed that we change course and sponsor only the amount
provide that client with an accounting of that property on a minimdfit was originally put to us in an effort to quell some of the procedural
annual basis. As it was explained to the BOG by the WSBA ProfEQNCerns, but this view was not shared by a majority on the Board.
sional Responsibility Counsel and Chief Disciplinary Counsel, the pylliimately it was determined that the bill will move forward with the
mary motivation behind an annual accounting for legal documents V%gS,OOO f|gur§. . .
to address the problem of “orphaned wills™; original wills that turn up | "€S€ two issues alone consumed much of our meeting time. We
when a lawyer dies or abandons his or her practice. We were advidgg handled a number of other matters, and these are reflected in the
that it is a routine issue for WSBA, as these wills frequently later tfG Mmeeting minutes on the WSBA website. We also had the oppor-
up on the Bar Association’s doorstep, requiring some form of disdeir-“ty to meet with seyeral members of the Washington Supreme Co.urt
tion that will protect the will makers’ rights. By requiring an annudft the Temple of Justice to have a dialogue on matters currently facing
accounting from attorneys holding wills to be sent their clients, it wA&th the Bar and the Court. This meeting is held annually, and it was a
believed this approach would help solve the orphaned will probl&ascinating discussion. | will look forward to doing it again next year.
because clients would be reminded of the will location and could take'" ¢losing, I want to mention one additional item that will be before
steps to obtain it if necessary. the Board at its April 13—14 meeting in Kelso. The Death Penalty Sub-

We then heard from representatives from the Real Property, Ffgmmittee of the WSBA Committee on Public Defense has issued a
bate and Trust (“RPPT") Section. These attorneys strenuously objeff@f report after its extensive study and analysis of the use of the death
to the annual accounting requirement, claiming it would be costly ¥ty in Washington. This report reaches a number of conclusions
cumbersome, especially for attorneys already holding numerous vl makes seyera[ recommendatlons for further study and action, and
for clients. The RPPT Section urged us to submit a revised versioff (g Subcommittee is seeking endorsement by the Board of these con-
RPC 1.15A to the Supreme Court that would, while retaining annG4fSions and recommendations. | believe the report is generally
accounting for client funds, remove the reporting requirement for ndfficontroversial; it does not, for example, make any judgments about
monetary client property like wills. th_e merits of the death penalty system itself one way or another. Thus,

Though | was sympathetic to the RPPT Section’s concerns atldfjtend to vote to endorse the report and the continuing work of the
the burden on practicing attorneys, | objected to its proposal on tw{pcommlttee. However, | am interested in hea.rlng your views on this
grounds. First, | was persuaded that orphaned wills were a pr0b|gmortant report. You can read aI.I of the materials at www.wsba.org/
requiring resolution, though | was not particularly convinced that RPR¥Y€rs/groups/committeeonpublicdefense.htm, and you can reach me
1.15A as formulated was an effective means to accomplish this. $8¢he contact information below. I want to hear what you think.
ond, | was troubled by the fact that this issue was being raised now, .
long after the formal rulemaking and public comment period had closé@on T- Vailis the WYLD governor on the WSBA Board of Governors.
| did not want our actions perceived as an attempt to accommodattignfegular reports on the BOG can be found online at “The BOG
“end run” around the established rulemaking process. Though the BEJ&J;” Wsbabogblog.blogspot.corie can be reached at 206-464-1519
ultimately approved the RPPT Section’s recommendations, | unddrVy!d_governor@mac.com
stand that my concerns (shared by others on the Board) will be com-
municated to the Supreme Court along with the proposed amendment.

The next issue taken up was no less contentious. At our prior De- WSBA SERVICE CENTER

cember meeting we decided to sponsor state legislation this year that

would increase the amount under Washington’s Homestead Exemp- 800-945-WSBA (9722)
tion statute, RCW 6.13.030, from $40,000 to $125,000. The recom- 206-443-WSBA (9722)
mendation from the Creditor-Debtor Section had been to sponsor an ,

increase to $100,000, but following some discussion we decided to go questions@wsba.org
further and reached a figure of $125,000. Consequently we heard from Monday-Friday, 8 am to 5 pm

®
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WYLD Committee and Program Chairs — 2006-2007 WYLD Board of Trustees — 2006-2007

Aspiring Youth Program
Paul A. DiNenna
pdinenna@padlaw.com

Committee for Diversity
Pallavi Mehta Wahi
pallavi.wahi@stokeslaw.com

Martha Rodriguez Lopez
mrodriguez@prestongates.com

Continving Legal Education
Stephanie Henderson
stephanie.henderson@roberthalflegal.com

Editorial Advisory Board
Editor, Jason Vail
jasonv@nwiustice.org

Greater Access and Assistance
Program

Rachelle Anderson

rachelle@asisna.com

Long Range Planning Committee

Pre-Law Student Leadership
Conference

Michael Talbott

michael.talbott@co.yakima.wa.us

Public Service /Pro Bono
Committee

Erin Trusler Hall

erin@aoki-sakamoto.com

Jason Amala
jomala@gth-law.com

Trial Advocacy Program
Stacey MacDonald
stacey.macdonald@metrokc.gov

YMCA Mock Trial Program
Dubs Herschlip
dubs@newtonkight.com

Youth and Law Forum
Jennifer Porto
jro@leesmart.com

President
John Brangwin
john@wblawfirm.com

President-elect
Mark O’Halloran

markohalloran@earthlink.net

Immediate Past President
Noah Davis
nd@inpacta.com

King District

David Estudillo
destudillo@estudillolaw.com

Pallavi Mehta Wahi
pallavi.wahi@stokeslaw.com

Todd W. Wyatt
twyatt@sjzlaw.com

North Central District
Martha Grant
mgrant90@hotmail.com

Southeast District
Michael Talbott
michael.talbott@co.yakima.wa.us

Southwest District
Christopher M. Veley
chris.veley@nmillernash.com

Spokane District
Rachelle Anderson
rachelle@asisna.com

GU Law Student Trustee
Patrice Clemons
PClemons@lawschool.gonzaga.edu

UW Law Student Trustee
Megan Vogel
megvogel@u.washington.edu

SU Law Student Trustee
Alicia Kikuchi
kikuchia@seattlev.edu

Board of Governors Advisors

J.Oh“ Brungm{m Northwest District Eron Berg
john@wblawfirm.com A . emb@cascadelow.com
my Robinson
Membership Committee arobinson@brettlaw.com Jason T. Vail
Julia Bahner Olvmoia Distri jasonv@nwjustice.org
bahnerj@lanepowell.com ympia District
’ Michael DeWitt WYLD Liaison
Adrienne Kieth mikedewittlaw@yahoo.com Amy O’Donnell
adrienne. keith@gmail.com Peninsula District WSBA
Jennifer Andrews 1325 4th Ave., Ste. 600
idandrews@wapa-sep.wa.gov Seattle, WA 98101
_ _ ! pa-sep-veg 206-733-5944
Editor «Jason T. Vail Pierce District amyo@uwsha.org
Nn“o WYLD Liaisor_1 * Amy O’Donne!l _ Kimberly April
Desktop Publishers Ken Yu/Quicksilver kapril@tacomalaw.com For detailed contact information, please

Past Editors « Eric B. Martin,2004-2005 deannie Huddlestqr2002-
2003 +David Berger 2000-200% Geoffrey Hymansl999-2000 Evan
Loeffler, 1995-1999 Erin Moorg 1993-1995 Todd De Groff1991-
1993+ Steve Robinsgri989-199% Scott Jacksqnl987-1989

De NovoMission Statement
De Novas published for the young lawyers of the Washington State Bar Asspcia-
tion. Its general mission is to provide a forum for the exchange of ideas, informa-
tion and commentary, and to encourage discussion amongst the readership re-
garding the broad experience of young lawyPesNovoadditionally serves as

Snohomish District
Kari Petrasek
kpetrasek@bellingram.com

visit www.wsha.org/lawyers/groups/wyld

vehicle to facilitate the dissemination of information regarding member servige$ editorial material, including editorial comment, appearing herein represents

public service, programs, and activities of the Young Lawyers Division. the views of the respective authors and does not necessarily carry the endor,

Readers are invited to submit correspondence and articles. They may be seff 18 Washington State Bar Association or the Washington Young Lawyers
e-mail todenovo@wsba.orgy submitting articles, the author licen&sNovo  Sion. Likewise, the publication of any advertisement is not to be construed
to publish and permit reprints of the author’s article at the sole discretion of€Rgorsement of the product or service offered unless it is specifically stated
editor. The editor reserves the right to edit articles and correspondence as de@#iddt there is such approval or endorsement. The Washington State Bar A
appropriate.

th make any express or implied warranties in regard to the use of any subs

Reproduction is expressly prohibited unless written permission is given by 18 e rial printed irDe Novo.Each attorney must rely on his or her own le
editor. Unsolicited submissions may be sent; they may not be acknowledg%g&vledge and expertise in.the practice of law,

returned to the author. All photographs submitted with articles become the prop-
erty of De Novoand will not be returned except by special arrangement. © 2007 Young Lawyers Division « Washington State Bar Association « All rights reser
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Washington’s Alternate Path to the Bar: APR 6 Book Reviewrom page 5
from page 1
For all it offers,Active Liberty'sbrevity occasionally leads to

Unfortunately, clerks admitted in Washington find themselvessappointments. Breyer’s historical connection between active liberty
foreclosed from many professional opportunities simply becaysénciples and the nation’s founding does not fully explore tensions between
they lack a law degree. A quick scan of available attorney pasie Federalists and Anti-Federalists. Perhaps in an attempt to avoid undue
tions with the federal government reveals that a JD, usually fraontroversy, Breyer neglects to demonstrate how his active liberty approach
an ABA-accredited law school, is a standard threshold requivesuld function when applied to reproductive rights or the Court's use of
ment. The same is true for a number of Washington public erfitireign sources of law. Although he provides a useful understanding regarding
ties, including the offices of the Kent City Attorney, the Washhe practical difficulties that judges face in deciphering constitutional and
ington State Senate, and the Spokane County Public Defendiatutory disputes, Breyer does not tell us precisely how text becomes
A former clerk can be admitted to practice before federal trimhdeniably ambiguous or where legislative purposes can be found. Breyer’s
and appellate courts, including the US Supreme Court, but ndreasonable member of Congress” standard also fails to address the converging
of the states with which Washington has reciprocity arrangementtes that circumstance, interest groups, and partisan allegiance play in the
will admit a clerk. Only in Vermont is it theoretically possibldegislative process. Would a “reasonable member” of th&é €é8gress differ
for a clerk, after five years of practice, to be admitted withofrom a “reasonable member” of the ¥X0ongress? If not, why? Last, Breyer
examination. A clerk cannot even sit for the bar exam in the vdsis not explain how active liberty’s focus on consequences can or should be
majority of states, no matter how long she or he has practicedistinguished from mere prediction or well-studied experience.

For the right candidate, the Rule 6 Law Clerk Program is an AlthoughActive Libertyoften raises more questions than it answers, this
excellent way to prepare for a career as a lawyer. It is desigpetkential shortcoming stands apart as the book’s greatest contribution. For
to, and does, produce well-trained, capable attorneys wytbung lawyers who came of age during the Warren, Burger, and Rehnquist
extensive practical experience already under their belts by @rasActive Libertyoffers an opportunity to collectively turn the page. Without
time they are sworn in to the bar. Perhaps as word of Washingten&ice or condescension, Breyer forces the reader to think critically and
Rule 6 Program and its successes spreads, the artificial baricbiedlenge assumptions. He also implicitly warns us that rigid paradigms of
limiting clerks’ career choices will be reduced or even eliminateitie past will not work to resolve emerging legal complexities in thegtury.

For all concerned with direction of the country, the Court, and the law, these
Marjorie A. Walter is in the fourth year of the Rule 6 Progranteasons alone are wigtive Libertyis worth your time, effort, and attention.
She is studying and working with Mike Kipling at Kipling Law
Group, PLLC. She can be contacted at 206-545-0347. Sean T. McLaughlin can be reachedaan_mc@hotmail.com
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