TRUST ACCOUNT RESPONSIBILITIES AND RETAINERS TASK FORCE

M eeting Minutes
April 28, 2007

Task Force Chair Mark Johnson called the meeting ta @td®10 a.m.

Members presented included Randy Beitel, David BoernepAlHolcomb, Marijean
Moschetto, Art Lachman, Nancy Pacharzina, and Ann Guisembers not present
included: Liza Burke, Marc Christianson, David Heller, daches Dixon. Also
attending the meeting were: Doug Ende (WSBA stafdia), Jason Holman (law
student intern), Pete Roberts (WSBA LOMAP), and Anna SithfWSBA paralegal).

Approval of Minutes The minutes of the April 18, 2007 meeting were approved as
submitted by consensus.

Preliminary Matters The Chair showed the Task Force’s most current dkgtto

WSBA President Ellen C. Dial. He explained to her ®BC and WACDL will be
submitting alternative drafts to the BOG. Ms. Dial ustieod the difficulty in drafting a
rule that will be accepted by both ODC and by Bar Mesib&he asked that the draft
rule be submitted as soon as possible, along with aetbfaiesentation to the BOG, with
plenty of time for circulation. President Dial appeates the Task Force’s efforts and
understands that the Puget Sound Business Journal (sektpe April 28 meeting
materials) misconstrued the Chair’'s words in their Agrtiicle.

Discussion & Drafting The Task Force decided to go over each subpart prtiposed
rule.

Subpart #1

Task Force members discussed whether the introductatgree should be
changed to “collection” or “receipt” of a fee insteadpaiyment, as this rule would only
regulate lawyers (not clients) and such language would fsstent with other parts of
the rule. The phrase “in advance of services” or timaace of performance of services”
were also suggested in order to clarify that the feefaras future performance. Mr.
Ende worried that the language might be too narrow asuleiss to govern the entire
series of this species of fee arrangement. Discussioad to the ABA model rule
language, which Ms. Pacharzina pointed out had been rjactiee last meeting because
the language was considered too broad and inflammatoryEmMde, Mr. Lachman, and
Mr. Beitel all opined that the rule should really belih5, and that putting it in 1.5



changes the focus of that rule. Mr. Beitel pointedtbat there should at least be a cross
reference to rule 1.15 so that the rules don’'t contragich other.

Ms. Moschetto motioned to change the introductory phadee following: “A
fee agreed to, charged, or collected in advance of sertacbe performed shall be
subject to the following rules’.and then write the two specific exceptions. The motion
was seconded and discussion ensued regarding the motioEndér pointed out that he
would vote against the motion because the phrase shotddyted to, charged, and
collected...” Ms. Moschetto amended her motion. TherGQiwnted out that this was
simply an introductory sentence and probably shouldn’ubstantive. He opined that
the suggested changes were making it substantive. Mel B&ved to table Ms.
Moschetto’s motion. Mr. Beitel's motion was seconded agreed to by consensus. Ms.
Pacharzina motioned that the first paragraph contairsemtences: The lawyer can
accept advance fees and those advance fees will gaustd tThe motion was not
seconded. Ms. Holcomb motioned that the introductomence be stricken and replaced
with “A fee received in advance of performance of se@wishall be handled in
compliance with 1.15A, subject to the following exceptions: THe motion was
seconded and discussion ensued. The Chair and Mr. Endegu@usending the phrase
to include language from the ABA’s Model Rule 1.15(c), whith Holcomb agreed to
do. The motion passed with 5 members for and 3 opposedviddshetto withdrew her
earlier motion. Mr. Lachman motioned to amend thguage in the first phrase to “Fees
and expenses paid in advance...” The motion was secondedeltl suggested
striking the term “client” in front of “trust account.Mr. Lachman accepted the
suggestion and added it to his motion.

Ms. Pacharzina felt there is a lack of clarity in pfigase. Discussion ensued about
whether 1.5(f) would be in conflict with 1.15A(c)(3). Mratchman made additional
suggestions to add the model language to the 1.15A and crasscefd to 1.5. The
Chair asked Mr. Lachman to write out his suggestion: “ftxas provided in Rule
1.5(f), and subject to the requirements of paragraph (nisoRule, a lawyer shall
deposit into a trust account legal fees and expensesav@blken paid in advance, to be
withdrawn by the lawyer only as fees are earned or egseincurred.” The motion
passed by consensus.

Subpart #2

Note that subparagraph 2 in the previous draft becomes sgbgah 1. Mr. Ende
pointed out that 1.15A uses the phrase “paid in advance” MsildHolcomb’s phrase is
“received in advance.” Ms. Holcomb agreed that it wdnddbetter to use the phrase
“paid in advance.” Ms. Pacharzina suggested the followingsehr “Fees for
performance of a service...”

Discussion ensued as to whether the word “general” sippatde availability and
whether the phrase “unrelated to specific legal servisas2cessary in 1.5(f)(1). Mr.
Ende felt the phrase is ambiguous. Discussion ensuedhevdefinition of “availability
retainer.” Ms. Holcomb understood that a retaineniags the lawyer’s property and felt



it should be clear that a retainer is not a fee. Misschetto like Ms. Pacharzina’s phrase
because she felt it was more positive. Mr. Beitel ssigglegiving lawyers the option to
leave retainer funds in trust by rewriting the phraseneed not be held in trust.” Mr.
Boerner worried about lawyers getting into trouble if thbgse to keep proportionally
earned money in their trust accounts. Mr. Beitel ditfik this would occur if no
benchmarks for payments existed. The members agreealltdvayer may accept an
availability retainer that is not in writing, howewe funds would all need to go into the
trust account.

Ms. Holcomb motioned to redraft 1.5(f)(1) to the followintA lawyer may charge a
client an availability retainer if agreed to in advanca wiriting signed by the client. An
availability retainer is a fee that a client payst@awyer in addition to and apart from any
other compensation for legal services performed, to beadailo the client during a
specified period or on a specified matter. An availahigtainer becomes the lawyer’s
property on receipt and must not be placed in the lawymrss account.” The motion
was seconded. Suggestions were made to remove “availadildiyto change “must” to
“shall.” Mr. Beitel suggested changing “must not be planed’ to “need not be placed
in...” Ms. Holcomb agreed to all the suggested changes.Béftel pointed out that
removing “availability” may allow lawyers to think they caall any ordinary advance
fee a “retainer” and put it directly into the operatingamt.

Doug re-organized Alison’s motion to clarify it: “A lawymay charge a retainer
which is a fee that a client pays to a lawyer, in @midito and apart from any
compensation for legal services performed, to be avaitalitee client during a specified
time or on a specified matter. A retainer must beegto in writing, signed by the
client. Unless otherwise agreed, a retainer becoredauwlyer’s property on receipt and
shall not be placed in the lawyer’s trust account.is@ agreed to replace her earlier
motion with Doug’s reworked version. The motion wasmsded and Ms. Moschetto
made a friendly amendment to change the clause tohét .atclient pays to the lawyer
to be available to the client during a specified time oa gpecified matter.” The motion
passed by unanimous agreement.

Subpart #3

Mr. Lachman requested that the term “specifically desdi be replaced with
“specified.” Doug suggested changing “in part or in whol€e'inavhole or in part.” Ms.
Holcomb suggested using the term “flat” instead of “fixeditasa more common term.
Ms. Holcomb motioned to make all of the above chandé® motion was seconded and
passed unanimously.

Mr. Boerner felt that the term “easily” in the pkedin a manner that can easily
be understood by the client” in 1.5(f)(2)(a) creates tob biga standard for lawyers to
meet. However, the term “easily” comes from thartoule on informed consent.
Discussion turned to 1.5(f)(2)(a)(iii) and whether theagh “...a refund of a portion of a
flat fee...” would be too strong a phrase since a client nayoe entitled to a refund.
Mr. Boerner motioned to replace the prong with: “...therglmay be entitled to a



refund of a portion of the flat fee if the agreed upon legalices have not been
completed.” Mr. Ende suggested the phrase speak in tertims lafvyer’s obligations
versus the client’s entitlement. Mr. Boerner’s imontwas seconded and passed
unanimously. Mr. Lachman moved that the word “deemedéb®ved and replaced
with “is.” Mr. Beitel explained that the term “i€bnnotes something innate and
unsusceptible to the fact that this is a process. Themi®m change “deems” to “is”
passed by a vote of 5 to 3. Ms. Holcomb moved for 1Z(8] to be: “If agreed to in
advance in a writing signed by a client, a flat fedneslawyer’s property on receipt. The
written agreement shall in a manner that can easilynderstood by the client, disclose
the following: (i) the fee is the lawyer’s propertymmadiately on receipt and will not be
placed in a trust account...” This passed by a unanimous vote.

The “Safe Harbor” Disclosure

Ms. Pacharzina motioned to accept the following changfeeisample disclosure
in 1.5(f)(2)(a): “Upon [Lawyer/Law Firm’s] receipt ofi¢ all or a portion of the flat fee,
the funds are the property of the [Lawyer/Law Firmdl avill not be placed in a trust
account. The fact that you have paid your fee in advdoes not affect your right to
terminate the client-lawyer relationship. In the éwaur relationship is terminated
before the agreed upon legal services have been compjetemay or may not have a
right to a refund of a portion of the fee.” The motwas seconded and passed
unanimously.

Ms. Pacharzina further suggested converting the threerssilipa.5(f)(2)(a) to
five subparts: “(i) the scope of the services to be pieali(ii) the entire amount of the
fee and the terms of payment; (iii) that the fee isldiag/er’s property immediately on
receipt and will not be placed into a trust account;tba} the fee agreement does not
alter the client’s right to terminate the client-izwv relationship; and (v) that the client
may be entitled to a refund of a portion of the febefagreed-upon legal services have
not been completed.” The motion was seconded and disausnsued as to how this
rule might affect a non-English speaking client iruabundled fee situation. The
members were unanimous in suggesting that such a disclosule need to be
translated for the client. The motion passed unaningoldlr. Boerner moved to add
language to 1.5(g) banning the use of certain terms: “A lashal not characterize any
fee either orally or in writing as non-refundable orrfesl upon receipt.” The motion
was seconded and passed unanimously.

Subpart #4

Ms. Holcomb questioned why 1.5()(3) is limited to flat fe@sl proposed it be
broadened to include availability retainers. Ms. Pasharzuggested the following: “In
the event of a fee dispute regarding a fee describedagnagh (f)(1) or (2), the lawyer
shall immediately refund to the client that portidrite fee, if any, the lawyer reasonably
believes is unearned.” Discussion ensued as to whégheraovision about the unearned
fee amount going back to the client is necessaryiasiitdisputed that an unearned fee
will go back to the client (and contained in 1.16D). Machrzina pointed out that



1.16D is when the lawyer is terminated while the lawyay mot necessarily have been
terminated in this rule. The Task Force discussed whtthderm “reasonably” should
remain in the provisions and whether the provision is @eeessary. The Chair
explained that, while drafting the rule, the drafters stilieti the phrase “the amount that
the lawyer-client agree is in dispute” with the readd@ness standard. The motion was
voted on and passed 5 to 3.

Dispute Resolution Provisions

The members discussed the differences when a disfigge between an attorney
putting a retainer into his trust account versus one putiegnbney in an operating
account. Task Force members pondered whether it wag meatssary to add a dispute
resolution mechanism. Mr. Beitel explained that und&bA(g), you are only required
to give notice prior to removing the funds from the triesioant. Ms. Moschetto
guestioned how to adjudicate the reasonableness of thenamalispute. The members
agreed that Alternate Dispute Mechanism C is the leaséctous, but that it also gives
the client the least protection. Mr. Beitel also pedhout that this mechanism does
address the issue of when a lawyer has disappearedvddshetto suggested imposing
a time limit (for example, thirty days) where the lanyshall” suggest a dispute
resolution. Mr. Ende suggested offering a listing of diffiex@ptions.

The Chair decided that the Task Force will meet one tmmeeto re-consider the
provision pertaining to the Dispute Resolution Mechanism.

The meeting was adjourned at 3:55 p.m.



